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Judges rarely reveal their real reasoning in their opinions when they are influenced by factors
that they know they should not consider. The natural next question is how, when a judge is
improperly influenced, he or she reasons to justify a biased decision. In a set of experiments
using incumbent Chinese judges, we first replicated the findings of previous studies that
showed judges can be influenced by extra-legal factors. More importantly, we showed that
judges may employ a range of legal techniques to rationalize decision biases: they interpret
legal standards and legal concepts strategically, finesse the applicability of law, infer or deny
causation and foreseeability, and draw different conclusions from facts. Our findings provide
a more realistic understanding of how judges behave, and cast doubt on reasoned elaboration
as a guarantee of judicial transparency and trustworthiness.

I. INTRODUCTION

Every judicial system consists of institutions designed to constrain judicial powers and
ensure accountability. The centrality of reasoned elaboration in judicial decision making
is one of these institutions. Reason-giving limits judicial discretion by ensuring that
written decisions can be read and reviewed by higher courts (Shapiro 1987). It
encourages public monitoring and participation in the judicial decision-making pro-
cess (Eisenberg 1978; Fuller 1978). Giving reasons for decisions forms part and parcel
of the authority of the judiciary, and the use of judicial power unsupported by reasons
detracts from the trustworthiness of the judiciary (e.g., Rawls 1993:231-40; Schauer
1995; Sunstein 2007; Wechsler 1959). Henry Hart and Albert Sacks (1994:147-48)
famously argue that “reasoned elaboration” distinguishes judicial decision making

*Address correspondence to Xueyao Li, Professor, KoGuan Law School, Shanghai Jiang Tong University, Koguan
Law Bldg., 1954 Huashan Rd., Shanghai, China, 200030; email: lixueyao@sjtu.edu.cn. Liu is Assistant Professor of
Law and Economics, School of Management and Economics, the Chinese University of Hong Kong, Shenzhen.

We thank Jianjun Bai, Omri Ben-Shahar, Yun-Chien Chang, Jinhua Cheng, Xin Dai, Yan Ge, William Hubbard,
Holger Spamann, Yingmao Tang, Chao Xi, Wenming Xu, Qun Yang, and Wei Zhang for helpful comments and
discussions. For excellent research assistance, we thank Yanyan Zhang. We are grateful to all of the participating
judges in our studies.

630


mailto:lixueyao@sjtu.edu.cn

Techniques for Rationalizing Biased Judicial Decisions — 631

from an exercise in “discretionary fiat.” In Law’s Empire, Ronald Dworkin (1986:94-96)
describes reasoning as a source of integrity in law.

On the other hand, many commentators have noticed that judicial reasoning is
habitually and unusually one-sided, and filled with certainty. Judge Posner (1988) states
that most judicial opinions “imply that even the very toughest case has a right and a wrong
answer and only a fool would doubt that the author of the opinion had hit on the right
one.” He adds that judges “decide cases with greater confidence than the realities of judi-
cial decision making permits, and speak and write with more confidence than they feel”
(Posner 1988). This feature of judicial opinions is particularly perplexing, since many dis-
putes are complex and fraught with conflict and uncertainty (e.g., Schauer 1988; Simon
1998). Karl Llewellyn, among many other jurists, was particularly skeptical of this kind of
certainty. He stated that, for any but the easiest cases, legal certainty has never existed and
never will. Most judicial reasoning is simply the “dressing up” of judicial opinions in the
“garb of certainty” (Llewellyn 1989:73). In other words, reasoning is simply the clothing
judges put on their decisions, rather than the basis on which they make those decisions.

Against this backdrop, there is an impressive collection of studies examining biases
in judicial decision making. These studies examine mechanisms such as “hindsight bias,”
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“anchoring,” “probability neglect,” “emotional bias,” “identity protective cognition,” and
the like (e.g., Guthrie et al. 2001, 2007; Kahan 2015), the effects of which bias both prob-
abilistic and analytical reasoning. One strand of studies repeatedly confirms that irrele-
vant information, such as litigant characteristics, can unduly influence judicial decision
making. Wistrich et al. (2015) use several experiments to reveal this general pattern. They
provided judges with vignettes of cases in which they varied the defendants’ characteris-
tics. Although the characteristics were irrelevant to the cases’ contexts and therefore
should not have been considered when rendering a verdict and sentence, they strongly
impacted the judges’ decisions. In an experiment resembling real-world judicial decision
making (presenting judges with raw facts, precedents, and trial judgments and giving
them about an hour to make decisions), Spamann and Kléhn (2016) also show that
legally irrelevant characteristics of a defendant influence judges’ verdicts. Judges are
more likely to convict an unrepentant defendant than one who is repentant.

More germane to our study, research also shows that judges rarely reveal the real
reasons for their decisions when they have been influenced by factors they know they
should not have taken into account. For example, Spamann and Klé6hn (2016) required
their experimental subjects to write reasons after they made decisions. Judges’ written
reasons, however, never mention defendant characteristics at all. Liu (2018) found a simi-
lar pattern in his experiments with judges in China, showing that at least some judges are
influenced by irrelevant defendant character evidence, but none of them mention it in
their reasoning.

Our current study is a natural next step from this previous literature. Judges are
expected, and often required, to provide reasons for their decisions. However, when
judges are unduly influenced, how do they justify their biased decisions; in other words,
what legal techniques do they employ to rationalize their biased decisions?

Theories and preliminary evidence suggest that judges may use a wide range of
legal techniques to do so. For example, critics have long speculated that the judicial
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interpretations that judges employ in their opinions are simply window dressing for their
ideologies. When a judge uses originalism to interpret the Constitution, she does so not
because she is a true adherent to that strategy and finds its result determinative, but
because it is a means to a conservative end (Post & Siegal 2006; Chilton & Posner 2015).
This speculation, however, can hardly be verified by rigorous empirical evidence, due to
a conflation of legal and ideological preferences. In criminal law, Nadler and McDonnell
(2011) found that actors’ bad motives or bad moral character could not only increase
perceived blame and responsibility, but also perceived causal influence and intentional-
ity. This finding implies that laypeople may use causation and intention to rationalize
their decisions, which have readily been influenced by irrelevant defendant characteris-
tics. Sood and Darley (2012) found a similar pattern with respect to harm and criminal
liability. To impose criminal responsibility that has been driven by irrelevant moral intui-
tion, people impute harm to conduct where harm was not previously reported. Both
Nadler and McDonnell (2011) and Sood and Darley (2012) focus on the psychological
mechanism at work in certain legal contexts. They do not intend to document a more
general pattern in the law.

In this article, we provide an empirical analysis lying at the intersection of two
themes: biased judicial decisions and reasoned elaboration. We try to provide an outline
of the legal techniques judges can employ to rationalize biased decisions. We report three
experiments that studied this area, in the domains of contract law (Study 1), criminal law
(Study 2), and torts (Study 3), and we studied an array of techniques, spanning both legal
and factual matters. Our experiments used more than 100 real, incumbent Chinese
judges as subjects, and employed a standard between-group design. Judges were ran-
domly assigned to different conditions. They read cases vignettes that were adapted from
real cases.

We first induced the judges to make biased decisions, using stimuli that are, under
the law applicable to the precise question at hand, strictly irrelevant (e.g., the defendant’s
moral character in a determination of guilt). Study 1 was a lease contract case involving
liquidated damages and the court’s discretion in lowering such damages. In the treat-
ment condition, the defendant was described as maintaining an extramarital relationship
with a corrupt government official. In Study 2, a defendant who bred and sold parrots at
home was charged with “illegal sale of precious and endangered wild animals and their
related products.” He was described as indulging in gambling in one experiment condi-
tion and as a good father in the other condition. In Study 3, the defendant had stored
oxygen tanks in his courtyard, which led to a large fire, and he was being sued for tort lia-
bility by a plaintiff who voluntarily participated in firefighting but fell on the road and
hurt himself. In one condition, the defendant was storing oxygen to produce crystal
meth; in the other, he did so to better care for his mother’s lung disease (this case was
inspired by Nadler and McDonnell [2011]). Using these designs, we successfully repli-
cated the findings of prior experimental studies showing that judges can be influenced
by extra-legal factors (Wistrich et al. 2015; Spamann & Klohn 2016; Liu 2018).

Second, as the focus of our study, we asked the judges to provide reasons for their
decisions. A few reasons that are most relevant to the case issue were given to them in the
form of options in a multiple-choice question, and the stimulus factor was also included
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as one of the options; thus, judges could give reasons by choosing one or multiple
options. We also gave judges an open-ended space to write their own answers and to sub-
sequently code their written responses. The key for our design was its comparison among
reasons given by the judges in different groups. In Study 1, we found that, in response to
the stimulus, judges in the treatment group and the baseline group decided the case dif-
ferently. In their reasoning, however, few judges, if any, identified the stimulus factor as
their decision reason. Instead, they interpreted the legal standard concerning liquidated
damages differently. In Study 2, we found a similar pattern. This time, the judges justified
their decisions by interpreting a legal concept differently, applying different sources of
law, and drawing different conclusions from facts. In Study 3, to rationalize their deci-
sions, judges inferred causation and foreseeability differently from the same facts. Taken
together, these studies show that judges can use a wide array of legal techniques to ratio-
nalize their biased decisions.

Third, we included the stimulus factor in the short list of possible reasons the
judges could choose. Although it can be deduced, given the between-group design, that
the stimulus was the exact factor that drove the judges to decide differently, hardly any
judges identified the factor as their reason. It is worth analyzing whether the judges
ignored the stimulus factor intentionally or unintentionally. One possibility is that the
judges hid their real decision reasons intentionally and that they also deliberately
employed legal techniques to do so. In other words, the judges did not want to acknowl-
edge their decision bias, even when they clearly knew they were biased. Another possibil-
ity is that the judges were unconsciously influenced by irrelevant factors and reached
decisions that were implicitly shaped by their moral instincts, and they chose decision rea-
sons corresponding to their initial instincts. In other words, the judges were not able to
acknowledge their decision bias, even when the biasing factor was very salient. We think
both explanations are plausible, and both of the behavior patterns are problematic to
find in the practice of judicial justice (see also discussion in Section VI).

The participants in our experiments were real judges. This feature is crucial. As
scholars such as Llewellyn (1940) have long emphasized, judges are different from lay-
people in many respects: they are professionals with particular abilities, training, experi-
ence, and expertise. In particular, they are decisionmakers who are familiar with the task
of giving reasons. They are also embedded in environments devised to improve the qual-
ity of their decisions (Kahan et al. 2016; Liu 2018). The use of real judges as subjects
brought considerably greater realism and ecological validity to our study.

As mentioned earlier, prior experimental studies showed that judges can be
influenced by extra-legal factors (Wistrich et al. 2015; Spamann & Kloéhn 2016). These
studies used judges in the United States as their study subjects (except Liu 2018). It is
worth mentioning that a part of our study replicated the findings of prior studies in the
context of China. Given the replication crisis in social sciences, this replication per se pro-
vides valuable confirmation to the literature. More importantly, there are many notable
differences between judges in China and their peers in the United States. The
U.S. judges assume important roles in their political system, and they also enjoy strong
discretionary power when deciding cases. On the other hand, judges in China, residing
on the periphery of China’s centralized government system, are supposed to confine
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themselves strictly to the role of applying laws (Liu et al. forthcoming). In this regard,
judges in China should be less capable of manipulating decision outcomes—yet we still
found they did so, and they did so with a range of legal techniques. This suggests that
the finding in our studies can very likely be applied to judges in other countries.

It is commonly believed that the requirement to give reasons promotes better judi-
cial decision making by keeping the judges’ discretionary powers in check. Thus, judges
are expected to provide the facts and arguments that support their decisions. However,
the aim of constraining judicial power is compromised by the possibility that judges can
use seemingly justifiable reasoning to rationalize their decision biases, which prevents
rather than facilitates accountability. We discuss the implications of our findings in
Section VL.

The rest of the article proceeds as follows. In Section II, we outline some high-level
design choices before discussing details of the design in the subsequent subsections. Sec-
tions III to V explain the design of Studies 1 to 3 in detail, and analyze the experiment
results. Section VI discusses the externality validity and implications of the experiments.
Section VII concludes.

II. EXPERIMENT DESIGN

We conducted our experiments on five batches of judges attending short-term training
classes at Shanghai Jiao Tong University, China. The judges were from five local or inter-
mediate courts (in the Chinese judicial system, intermediate courts handle important
local cases in the first instance and appeals cases) in different provinces (two northeast-
ern provinces and three eastern provinces; we prefer not to reveal the exact courts the
judges work in because our studies revealed some arguably undesirable features of some
judges). One of our authors (Li) gave a two-hour lecture on legal professionalism as a
part of every training. After the end of each lecture, he invited the judges to spend about
15 minutes participating in an experiment. The judges used their laptops, iPads, and
other mobile devices to participate in the online experiment, administered via the
Qualtrics platform.

The experiment took place on five separate days in the spring of 2018. We rec-
ruited subjects for Studies 1 and 2 at multiple classes because the class sizes were insuffi-
cient for our desired number of observations." We usually asked each judge to participate
in one experiment. However, judges attending one of the classes (N = 38) participated in
two experiments (Studies 2 and 3), spending about 30 minutes. When judges were
involved in two experiments, the sequence of the two experiments was randomized.? We

"The exact number of the participating judges is as follows: Study 1—14 judges in Class 4; 15 judges in Class 5;
Study 2—15 judges in Class 1; 18 judges in Class 2; 35 judges in Class 3; four judges in Class 5; Study 3—38 judges
in Class 3.

2We do not find that the order of experiments has any significant effect on the decisions of the judges, that is, we
do not find judges decide same cases differently when the cases were presented to them in different order.
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Table 1: Summary Statistics of Judges’ Demographics

Variables Study 1 Study 2 Study 3
Age 34.0 (6.6) 36.9 (6.6) 37.2 (7.4)
Gender

Female 47.8% 46.9% 56.3%
Male 52.2% 53.1% 43.8%
Education

High school

Bachelor’s degree 87.0% 62.5% 46.9%
Master’s degree 8.7% 37.5% 53.1%
PhD 4.3%

Court Division

Civil 82.6% 31.3% 40.6%
Criminal 13.0% 45.3% 56.3%
Administrative 12.5% 3.1%
Other 4.3% 10.9%

Court Level

Local 95.7% 6.3%

Intermediate 68.8% 100.0%
Not reported 4.3% 25.0%

N 23 64 32

Nortes: The statistics are based on the judges who submitted their demographic information. Standard deviations
are in parentheses.

summarize the demographic information of the participants in Table 1, sorted by study.
Some judges chose not to reveal their demographic information after they finished the
experiment. The summary statistics in Table 1 reflect only the judges who submitted their
information.

Our experiments employ a standard between-group design. The participating
judges were randomly assigned to different experimental groups. They read cases
vignettes adapted from real cases in China. The case materials were identical, with the
exception of the stimuli. We tried to induce the judges in different conditions to make
different decisions using stimuli of irrelevant factors, mostly defendant characteristics. In
Study 1, we set up a baseline condition that did not include a stimulus, and a treatment
condition that included a moral character. In Studies 2 and 3, we included moral charac-
ters in the opposite directions (good moral character vs. bad moral character) in the two
experimental groups to induce contrary judicial decisions. We provided these two differ-
ent types of experimental designs to improve the generalizability of our studies.

By way of background, in the Chinese judicial system, judges are responsible for
deciding both factual and legal issues. The rules of evidence in China are stipulated sepa-
rately by the Criminal Procedure Law, the Civil Procedure Law, the Administrative Proce-
dure Law, and their related judicial interpretations. In principle, these rules require
evidence to be objective, relevant, and legal. There are certain exclusionary rules for ille-
gally obtained evidence. Yet, no specific rule covers relevance. This is partially because
evidence laws in China regard truth-finding as the foremost value for litigation, and the
method of appraising evidence takes the free evaluation of evidence through inner
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conviction as a leading principle (Zhang & Walton 2010). In the Chinese system, judges
can review any sort of evidence they deem necessary. The scope of inadmissible evidence
is very limited.

The rules do not specify whether character evidence can be used to determine the
facts of a case. Some legal scholars suggest judges should not consider character evidence
of the defendant in a criminal trial; or, character evidence should be seen as irrelevant
(Zhang & Liu 2017). Yet, no rule of admissibility specifically excludes character evidence.
In practice, it is common for prosecutors in a criminal trial, and parties in a civil trial, to
invoke arguments and evidence regarding a litigant’s moral character. Anecdotes and
empirical evidence also suggest that the moral character of a litigant unduly influence
judges when making decisions (Liu 2018). More germane to our study, it is safe to say
that no evidence rule in China specifically excludes the moral character evidence in the
experiment stimuli, although, from the substantive law’s perspective, these moral charac-
ters are legally irrelevant.

For the purposes of this study, the key aspect of our design was that we asked the
judges to choose a reason (or reasons) for their decisions. We provided them with a
multiple-choice question in each study, with a few decision reasons that are most relevant
to the case issue as options. There were four to seven options in the questions, which cov-
ered two to three legal and factual issues debated in the case materials (and the irrelevant
stimuli; see below), and the judges could select all the reasons that they thought should
apply. Since our case materials were concise, and focused on one or two debated legal or
factual issues, the reasons we provided in the options basically cover all case issues that
are relevant. Yet, judges could also contribute their own reasons. That is, we also gave
respondents an open-ended space to write their own answers and to subsequently code
their written responses.” Our design allowed us to see whether the judges in different
groups gave similar or different reasons. That is, we determined whether their reasoning
was in response to the stimuli.

Note that an alternative design would be to list the questions debated in the cases
separately and ask the judges to choose yes or no as a simple answer. For example, in
Study 1, we could first ask “Do you think the liquidated damages in this case are exces-
sively higher than the actual loss?” and then ask the judges to decide yes or no. This
design neglects the fact that, in practice, judges can choose not to mention a specific
issue in their reasoning. Thus, it would induce judges to respond to a question they could
avoid answering in actuality. Our current design reduces this problem in the sense that
judges can select the reason or reasons that they think most relevant, instead of having to
indicate yes or no to every reason. (We did, in fact, see some judges avoid mentioning
certain issues in the options: e.g., in Study 1, some chose neither B nor D, avoiding the
factual issue. See Section III.)

*Only 10 judges wrote their own reasons: three in Study 2, and seven in Study 3. We did not include these written
reasons in the results presented below because coding the reasons requires much discretion, and we believe we
should primarily report the objective results. That said, we also read the written reasons, and manually coded them
into reasons for and against the defendant. Our results on reasoning are the same, or even stronger, after taking
these written reasons into account.
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Another key feature of our design is that we included the stimuli (the irrelevant
factors) as an option in the multiple-choice questions. This design allowed us to see
whether the judges were concealing or revealing these factors: given the experimental
design, we knew in advance that these were the factors that would have driven them to
decide differently in different conditions.

In total, we conducted three experiments. This was to ensure that our studies
would cover a variety of areas of law and an array of legal techniques. Admittedly, we
could not cover all areas of law or legal techniques. Yet we believe these experiments pro-
vide considerable generalizability to areas that we did not study directly.

ITII. INTERPRETATION OF A LEGAL STANDARD (STUDY 1)

We began by addressing an intuitive method that judges may employ: rationalizing their
decisions by strategically interpreting a legal standard. The distinction between rule and
standard has received substantial attention from legal scholars (e.g., Ehrlich & Posner
1973; Kaplow 1992; Fon & Parisi 2007). Laws are of necessity incomplete. Legislators can-
not foresee all circumstances to which their laws could apply. They leave room for judges
to decide cases according to specific facts and evidence. To capture these features, the
definitions of rules and standards emphasize the distinction between whether the law is
given content ex ante or ex post (e.g., Kaplow 1992). A rule may entail an advance deter-
mination of what conduct is permissible. A standard, usually more general and abstrac-
tive, leaves the question of what conduct is permissible to the adjudicator. By definition,
legal standards provide greater discretionary power to judges. We suspected that judges
would use this power to manipulate decision outcomes. Study 1 was designed to docu-
ment this phenomenon.

A. Case Scenario and Setup

In Study 1, a lessee (the plaintiff) and a lessor (the defendant) signed a lease for two com-
mercial units. The parties (an individual and a firm) agreed on a set of terms, including a
specific day for the delivery of occupancy and liquidated damages at RMB 300,000 yuan
(about U.S. $46,000). The rent was RMB 200,000 yuan per month. Then, two days before
the specified move-in day, the lessor informed the lessee that the units could not be handed
over on time because the last lessee had not yet moved. She asked for a delay of 10 days. The
plaintiff claimed liquidated damages because it had made substantial preparation for mov-
ing, and as a private equity firm, the postponed opening of business would incur customer
distrust, negatively influence the image of the company, and substantially affect its business.
The defendant claimed that the actual loss of the plaintiff included only potential
compensation arising from its breach of contract with the moving company, totaling
about RMB 20,000 yuan, as well as the loss of business opportunity due to the postponed
move. However, the defendant claimed, the influence on the plaintiff’s business was not
substantial because the postponement was minor, and the plaintiff could still manage its
business at the site of its previous office. Article 114, Paragraph 2 of the Contract Law
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stipulates that where the amount of liquidated damages agreed on is excessively greater than
the damages incurred, a party may petition the People’s Court or an arbitration institution
to make an appropriate reduction. The defendant argued that the liquidated damages of
RMB 300,000 yuan stipulated in the contract were “excessively higher than the actual loss” of
the plaintiff. She requested the court to lower the liquidated damages to RMB 20,000 yuan
and was willing to compensate the lessee for 10 days’ rent, about RMB 67,000 yuan.

In the treatment condition, the defendant was described as a person with bad
moral character: she maintained an extramarital relationship with a corrupt government
official. This information would be in a file that a judge sees since, in practice, it is a liti-
gation strategy for litigants to provide evidence on the adverse moral character of their
opponents, although such moral character is legally irrelevant and should not be taken
into account by the court. The treatment also explicitly states that the extramarital rela-
tionship was irrelevant to the commercial units that were in dispute in this case. The stim-
ulus was given at the end of the case vignette, in a separate paragraph.

[Treatment] The defendant Yang Li in this case did not appear at court. It was reported that the
defendant maintained an extramarital relationship with the deputy director of the local land and
resource bureau, Zhang. Zhang may have accepted bribes and possessed extensive assets with
unclear sources. Zhang was being investigated and prosecuted by the procuratorate. Yang Li, who
may have been involved in Zhang’s crime, was suspected of accepting and soliciting bribes for
Zhang. This case will be tried separately. The commercial units in this case were Yang Li’s own,
obtained through inheritance, and they were not related to Zhang’s bribery case.

We included the sentence “The defendant Yang Li in this case did not appear at court”
in the stimulus to make the description more coherent, because we later stated that the
defendant was tried separately in a criminal trial. Chinese judges would understand that
she was in custody and unable to appear at this civil trial. While the sentence helps con-
solidate our description, it inevitably brings in a confounding factor to the treatment.
That is, the stimulus in the treatment includes both the defendant’s moral character, and
the fact that she was absent from trial. Thus, even if we find judges decide differently in
response to the treatment, we cannot readily identify which factor has caused the result.

That said, we do not think this weakness in design would undermine our main
findings. This is first because both the moral character and the appearance of the defen-
dant are legally irrelevant factors that judges should not take into account when making
a decision. More importantly, the focus of our design is to see whether judges use legal
techniques to rationalize their readily biased decisions. We are less concerned with
whether moral character or absence from court is the source of such biased decisions. In
other words, as long as moral character and the other factors are irrelevant to the reasons
judges gave, our main findings about legal techniques should be valid.*

*Another potential problem of our design in Study 1 is that we did not provide a balanced description of the
defendant’s moral character in the baseline condition. It is possible that the mere appearance of a legally irrele-
vant factor would have made the judges decide differently, regardless of the content of that factor (though we
believe the chance is small). To address this problem, in Studies 2 and 3, we provide more balanced descriptions
of moral character in different experimental groups.
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The judges were asked to decide the case and provide their reasoning by choosing
one of the reasons given below:

Your decision reasons are (select all that apply):

A. The amount of liquidated damages agreed upon, RMB 300,000 yuan, is excessively
higher than the actual damages incurred.

B. The defendant did not have a substantial influence on the business of the plaintiff
through the breach of the contract.

C. The amount of liquidated damages agreed upon, RMB 300,000 yuan, is not excessively
higher than the damages incurred.

D. The defendant had a substantial influence on the business of the plaintiff through
the breach of the contract.

E. [Only for the treatment group.] The defendant maintained an extramarital relation-
ship with the deputy director of the local land and resource bureau, Zhang, and was
implicated in Zhang’s bribery trial.

E/F. Other reasons (please specify below).

B. Results

The stimulus in the treatment condition was designed to induce the judges to decide
against the defendant, although it was technically irrelevant to the current case. The
results showed that this design was successful. In the treatment group, 38.5 percent of
judges decided that the plaintiff should win the case and the defendant should fully com-
pensate the liquidated damages RMB 300,000 yuan, whereas none of the judges in the
baseline condition made this decision. The difference was found to be statistically signifi-
cant at the 0.05 level in the Fisher’s exact test (Table 2, Column 1). We also asked the
judges to give a specific compensation award when they did not support the awarding of
the entire liquidated damage. The average damages granted by the judges in the treat-
ment condition were about 185,000 yuan, whereas this number in the baseline condition
was about 85,000 yuan.” The difference was significant at the 0.01 level (Table 2, Column
1). These results successfully replicated the findings of previous studies that have
employed a similar strategy by using extra-legal factors to induce a different decision
(e.g., Nadler & McDonnell 2011; Wistrich et al. 2015; Spamann & Kléhn 2016; Liu 2018).

For our analysis, the key was the reason each judge chose for his or her decision.
Chinese contract law authorizes judges to reduce liquidated damages they believe to be
excessively greater than the actual loss. Lawyers in China suggest that they frequently
encounter use of this doctrine in practice (e.g., Luo 2016). In response to the elements
of this law, we generated two reasons that have been debated in the case materials and

"Where a judge supported the liquidated damages, the award was considered to be RMB 300,000 yuan.
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Table 2: Decision Outcomes in Studies 1, 2, and 3

Study 1 Study 2 Study 3

Plaintiff Wins/Conviction (%)
(1) Bad character 38.5 64.9 23.8
(2) Baseline/good character 0.0 37.1 0.0
Fisher’s exact 0.011 0.033 0.053
(1)/(2) (N) 13/16 37/35 21/17
Sentences
(3) Bad character 18.5 1.5 2.3

(2.7) 0.3) (0.3)
(4) Baseline/good character 8.5 0.4 1.4

(1.0) (0.1) (0.3)
(3) - (4) 10,0 1.0 0.9%
¢ statistic 3.742 3.307 1.975
p value 0.001 0.002 0.056
(3)/(4) (N) 13/16 37/34 21/17

Nores: In Study 1, judges in the treatment group received a stimulus designed to induce negative feeling about
the defendant’s moral character, while judges in the baseline group did not receive this stimulus. In Studies 2 and
3, judges in the bad character group received a stimulus designed to induce negative feeling about the defendant’s
moral character. Judges in the good character group received a positive stimulus; *p < 0.1; **p < 0.05; ***p < 0.01.

placed them in the options. One is whether the amount of liquidated damages is “excessively
higher” than actual loss. The other is whether the late delivery had a “substantial influence”
on the business of the plaintiff. Both reasons—excessively higher and substantial influence—
are legal standards that are subject to interpretation, and they are correlated with each other.
Excessiveness is a normative judgment that can be made only in relation to specific facts. The
judges decided whether damages were excessive not only by looking at the monetary amount
of the damages, they also were enjoined to examine the relationship between that amount
and the facts of the case. Similarly, the issue of substantial influence—whether the actual loss
incurred was substantial enough to justify the amount of liquidated damages—is relative to
the amount of liquidated damages, and the relationship is defined by whether the amount is
excessive. In the following analyses of the results, we first show the results for the two issues
separately and then pool them together to show the aggregated results.

We observed whether the judges in the treatment and baseline conditions would
interpret (choose) the legal standard in the case differently in response to the treatment.
The judges were allowed to choose any option(s) that they thought should apply. This
means that they could choose all options, even though some were mutually contradictory
(e.g., Option A was the polar opposite of Option C), or they could choose any combina-
tion (including no options at all).

Figure 1 and Table 3 report the results. We found that judges chose different inter-
pretations of the legal standard “excessively higher” in response to the stimulus. Judges
in the treatment group were less likely to respond that the liquidated damages were
excessively higher than the actual loss, a decision reason that would be in favor of the
defendant (30.8 percent in the treatment vs. 87.5 percent in the baseline; the difference
was statistically significant at the 0.01 level in the Fisher’s exact test). Additionally, judges in
the treatment group (38.5 percent) were more likely to choose Option C, “the liquidated
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Figure 1: Decision reason in Study 1.
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damages are not excessively higher than the actual loss,” a decision reason that would be unfa-
vorable to the defendant. None of the 16 judges in the baseline condition chose this option.
Note that about 30.7 percent of judges in the treatment group (100% — 30.8% — 38.5%) and
12.5% (100% — 87.5% — 0.0%) of judges in the baseline condition chose neither Option A
nor Option C, avoiding mentioning this legal issue at all when giving reasons.’®

We found a similar pattern in the second issue with respect to substantial influence.
30.8 percent of judges in the treatment condition selected the option that the defendant did
not have substantial influence on the business of the plaintiff. This number was 50.0 percent
in the baseline condition, but the difference was statistically insignificant (p = 0.451).” The
insignificance result is likely due to the small sample size we have in the experiment.

“We also conducted a three-way analysis using the Fisher’s exact test on: excessively higher (yes) (choosing Option
A), excessively higher (no) (choosing Option C), and no opinion (choosing neither A nor C). The difference
between the treatment and the baseline was statistically significant (p = 0.003). See Table Al in the Appendix.

"We also conducted a three-way analysis using the Fisher’s exact test on: substantial influence (no) (choosing
Option B), substantial influence (yes) (choosing Option D), and no opinion (choosing neither B nor D). The dif-
ference between the treatment and the baseline was statistically insignificant (p = 0.692). See Table Al in the
Appendix.
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When we pooled the reasons for the same direction together, we found that in the
treatment condition, 53.8 percent of judges selected the reasons that were in favor of the
defendant (reasons for low compensation), that is, 53.8 percent of judges chose either
Option A or Option B (or both), while 100 percent of judges in the baseline condition
selected reasons that were in favor of the defendant. The difference was statistically signif-
icant at the 1 percent level. On the other hand, we do not find a similar pattern with
respect to reasons for high compensation (Options C and D).®

An interesting pattern can be found in the option regarding the defendant’s moral
character. In the treatment condition, we provided Option E, which concerned the extra-
marital relationship of the defendant and her being implicated in a corruption case. We
know from the between-group experimental design that this element is most likely the
factor that drives the judges in the treatment group to make a harsher decision. However,
no judge chose this option when asked to provide decision reasoning. A related question
is whether the judges concealed their real decision reason and replaced it with the inter-
pretation of a legal standard intentionally or unintentionally. We will defer the discussion
of intentionality to Section VI.

IV. LEGAL CONCEPT AND APPLICABILITY OF LAw (STUDY 2)

Study 1 tested the use of a legal standard. Study 2 had two goals. The first was to replicate
the findings of Study 1 in a criminal law case. The second goal was to document other
techniques that judges may employ when rationalizing their decisions. Here, we focus on
the interpretation of legal concepts and the applicability of certain rules, which are com-
mon techniques in practice.

Judges have certain discretionary power in interpreting legal concepts. For exam-
ple, a judge can decide whether the concept of “human” includes the fetus, so that he
can decide whether abortion is legal. Another judge can decide whether the declaration
of “all men are created equal” is applied to all humanity, or is supposed to exclude women
and children. Similarly, in many cases, judges also have discretionary power in deciding
whether a specific rule or a specific precedent fits the case issue at hand, and whether
they should apply this rule or precedent. In other words, both legal concept and applica-
bility of law leave room for judges to interpret the law and reach their own conclusions.
We suspect judges can easily use their techniques in interpreting legal concepts and
deciding applicable law to rationalize their biased decisions. Study 2 is designed to pro-
vide evidence for this hypothesis.

5We also conducted a four-way analysis using the Fisher’s exact test on: reasons for high compensation (choosing
Options C or D, or both), reasons for low compensation (choosing Options A or B, or both), no opinion, and both
(choosing from both reasons for high compensation and reasons for low compensation). The last combination is
possible because one can rationally choose, for example, both excessively higher (yes) and substantial (yes); the
former is a reason for low compensation, and the latter is a reason for high compensation. The difference between
the treatment and the baseline was statistically significant (p = 0.004). See Table Al in the Appendix.
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A. Case Scenario

In Study 2, the defendant, Wang Peng, having always loved parrots, took home a female
parrot found in the yard of the factory where he worked. He bought a male parrot
online to mate with the female. The parrots reproduced very rapidly. One year later,
Wang Peng already had 43 juvenile parrots. Later, he sold six parrots to his friend for
RMB 2,000 yuan. According to the police, two of the six parrots were little golden para-
keets, officially called the green-cheeked parakeet, a protected species, listed in the
Appendix to the Convention on International Trade in Endangered Species of Wild
Fauna and Flora. The police detained Wang Peng on suspicion of the crime of “illegal
sale of precious and endangered wild animals and their related products.”

In court, the prosecution and the defense debated several issues. The first was whether
domestically bred species were wild animals, as defined in criminal law. The prosecution
cited Article 1 of the Interpretation of Several Issues Concerning the Specific Application of
Law in the Trial of Criminal Cases Violating Wildlife Resources of the Supreme People’s
Court (SPC), which explicitly included domestically bred species within the scope of protec-
tion of criminal law.

The defendant argued that, first, criminal law stipulated that the object of the
crime is precious and endangered wild animals. Categorizing domestically bred animals
as wild animals is self-contradictory. Second, in its interpretation, the SPC considered
domestically bred animals to be wild animals. This interpretation goes far beyond the text
of the criminal law. It violates the principle of nulla poena sine lege (no penalty without a
law). Thus, the interpretation is not applicable.

Another issue is the factual one: Was the defendant aware of the illegality of his
behavior? The Criminal Law of China defines two types of crime, differing according
to the mental state of a defendant. An intentional crime is one committed as a result
of clear knowledge that one’s own act will cause socially dangerous consequences, and
with hope for or indifference to the occurrence of those consequences (Article 14). A
negligent crime occurs when one should foresee that one’s act may cause socially dan-
gerous consequences, but fails to do so (Article 15). Regarding the specific offense,
when no mental state is specified in the statute, but seems to be an element of the
offense, it should be assumed that the offense is stipulated as an intentional crime, in
which “clear knowledge” and “with hope for” (or, “indifference”) are the required ele-
ments (Article 15).

The defendant claimed that he had raised many types of parrots. He did not
know that he had bred protected ones, and he did by no means recognize the illegal-
ity of his behavior, which therefore should not be punished as a crime. By contrast,
the prosecution argued that Wang Peng was a parrot lover who had knowledge of spe-
cific breeding and feeding techniques. He also frequently communicated his breed-
ing experience to other parrot lovers online. It was unreasonable to believe that he
did not know that the parrots he was raising were considered nationally protected ani-
mals. The current evidence suggests that Wang Peng knew or must have known of the
illegality of his behavior. The prosecution suggested that the defendant should be
sentenced to a five-year fixed-term imprisonment.
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B. Setup

We used a between-subject design. Different descriptions of Wang Peng’s motive for
selling the parrots were included in the case vignettes. In the good moral character
condition, the defendant was described as a good father, whereas he was described as
a gambler in the bad moral character condition.” According to the criminal law of
China, judges should only consider the elements of the crime when making verdicts,
and, in general, moral character is not an element of any crime. In other words,
judges should not take the defendant’s moral character into account when making a
verdict. Applying this general rule to the current case, judges should not consider
whether the defendant is a good father or a gambler when deciding whether the
defendant committed the crime of “illegal sale of precious and endangered wild ani-
mals and their related products.” The criminal law also prescribes the upper and
lower bounds of a sentence for a given crime. Within these bounds, judges can con-
sider aggravating factors such as repeat offenses, and mitigating factors such as volun-
tary surrender and first-time offender status. The law does not specially explain
whether a defendant’s moral character can be considered as an aggravating or mitigating
factor. In practice, judges usually have the discretion to consider moral character evidence
that is relevant to the case when giving sentences.

[Good Moral Character Condition] Wang Peng further explained that his daughter suffered
from systematic lupus erythematosus, and she needed his care and company. He did not have
time to take care of the juvenile parrots, so he sold them. He hoped that the sitting judge
would not convict him.

[Bad Moral Character Condition] Wang Peng had been indulging in gambling online since
2015, was divorced from his wife, and had no time to take care of the parrots. He thus sold the
juvenile parrots.

We included “He hoped that the sitting judge would not convict him” in the good
moral character condition, but not in the bad moral character. This additional state-
ment was made to avoid abruptness in the inclusion of the defendant’s moral charac-
ter, and to make the description of moral character coherent with the other parts of
the case material. (The bad moral character was inserted as a part of the prosecution’s
charge, and already looked natural.) The additional statement may have created a
confounding factor to our stimulus in the good moral character condition, but we
believe this confounding factor was not substantial, and was worthwhile. Moreover,
the statement was also legally irrelevant, and its inclusion would not have undermined
our main design on reasoning.

The judges were asked to decide the case and choose the reasons for their decision
from among the following options. The defendant’s moral character (whether the depen-
dent is a good father or a gambler) is certainly irrelevant to these reasons.

It may be worth explaining that we also indicated that the defendant divorced his wife as a consequence of gam-
bling. Divorce, by itself, is not a sign of bad moral character in China.
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Your decision reasons are (select all that apply):

A. The species the defendant bred was a wild animal.

B. The Interpretation of Several Issues Concerning the Specific Application of Law in
the Trial of Criminal Cases Violating Wildlife Resources of the SPC was applicable in
this case.

C. Wang Peng was aware of the illegality of his behavior. That is, to a certain extent, he
knew the animals he was raising and selling were protected animals.

D. The species the defendant bred was not a wild animal.

E. The Interpretation on Several Issues Concerning the Specific Application of Law in
the Trial of Criminal Cases Violating Wildlife Resources of the SPC excessively
expands the scope of wild animals, and it was not applicable in this case.

F. Wang Peng was not aware of the illegality of his behavior. That is, he did not know the
animals he raised and sold were protected animals.

G. [For the good character condition] Wang Peng’s daughter suffered from systematic
lupus erythematosus. Wang Peng is sympathetic.

[For the bad character condition] Wang Peng gambled online. He did not have a
good moral character.

H. Other reasons (please specify below).

C. Results

The experimental design was intended to induce judges to decide differently in response
to the stimuli, based on the defendant’s moral character, which should be irrelevant to
the current case. The results of the judges’ decisions are consistent with the design. In
the good character condition, 37.1 percent of the judges decided that the defendant
should be convicted, but 64.9 percent of judges made this decision in the bad character
condition. The difference was found to be statistically significant at the 0.05 level in the
Fisher’s exact test (Table 2). We also asked the judges to give a specific sentence, if they
did not acquit the defendant. The average sentence granted by the judges in the bad
character condition was about 1.5 years, whereas the good character condition it was
0.4 years."” The difference was significant at the 0.01 level (Table 2). These results show
that the report of the irrelevant information induced a different judicial decision.""

We covered three possible decision reasons in the options: the interpretation of a
legal concept, that is, whether the parrots in this case should be judged wild animals; the

1org a judge acquitted the defendant, the sentence was counted as 0.

"As stated above, criminal law in China prohibits judges from considering a defendant’s moral character when
rendering a verdict, but gives judges certain discretion in considering moral character in sentencing. On this view,
the difference in verdicts between the experiment groups suggests decision biases. However, the differences in sen-
tencing might not be considered as a bias.
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Figure 2: Decision reason in Study 2.
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applicability of a law, that is, whether the interpretation by the SPC was applicable; and
the finding of fact, that is, whether the defendant was aware of the illegality of his behav-
ior. Judicial interpretation is an official source of law in China that a court should follow
when deciding a specific case. It is not precedent but, instead, abstract stipulations
adopted by the SPC following a formal procedure outside a particular dispute (Liu
2016). Figure 2 and Table 4 summarize the results.

First, we found that the judges interpreted the concept of wild animals differently
in response to the stimuli. In the bad moral character condition, it was found that 27.0
percent of judges responded that the parrots in this case were among the wild animals
whose sale was proscribed in criminal law (Option A). In the good moral character condi-
tion, this option was chosen by 25.7 percent of judges. The difference was statistically
indistinguishable (p = 1.000). On the other hand, 18.9 percent of judges in the bad char-
acter condition responded that the parrots in the case were not wild animals (Option D),
but 48.6 percent of good-character-condition judges chose this option. The difference
was significant at the 0.05 level (p = 0.012). This finding suggests that judges in the good
character condition were more likely to reason that the concept of a wild animal in crimi-
nal law did not include domestically bred species.
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Further, the statistics suggest that the judges in the bad character group were less
certain of whether the parrots in the case should be counted as wild animals for the pur-
poses of criminal law. Only 45.9 percent (27.0% + 18.9%) of the judges referred to this
issue (by choosing Options A or D). The rest avoided it. In the good character group, by
contrast, the judges (25.7% + 48.6% = 74.3%) showed greater willingness to use this rea-
son to acquit the defendant.

Judges also decided the applicability of the law differently. In the bad character
group, 59.5 percent of judges decided that the interpretation issued by the SPC, a law
that was unfavorable to the defendant, was applicable (Option B), whereas the num-
ber was 37.1 percent in the good character group (p = 0.065). In all, 16.2 percent of
judges in the bad character group concluded that the interpretation of the SPC was
not applicable (Option E), and this number was 40.0 percent for the good character
condition (p = 0.035).

Third, we have some preliminary evidence that the judges addressed the same
facts differently for the two conditions. In the bad character group, 48.6 percent
of judges thought that the defendant was aware of the illegality of his behavior
(Option C). This number was 28.6 percent for the good character group. The differ-
ence was marginally significant at the 0.10 level (p = 0.095). Yet we did not find a
symmetrical pattern for Option F (that the defendant was unaware of the illegality of
his behavior).'”

When we pooled the reasons for the same direction together, we found that in
the bad character condition, 67.6 percent of judges selected reasons for conviction,
that is, 67.6 percent of judges chose either Option A, Option B, or Option C (or any
combination of the three options), while only 42.9 percent of judges in the good
character condition selected these reasons for conviction. The difference was statisti-
cally significant at the 0.10 level. We found a similar pattern with respect to reasons
for acquittal (Options D, E, and F)."?

Fourth, only one of the 72 judges chose the moral character of the defendant as
part of his or her decision reason (Option G). Yet we know from the experimental design
that his moral character is most likely the reason driving the judges to decide differently.
The judge who decided based on character was in the good moral character condition.
He or she used this reason to acquit the defendant.

'2We also conducted three-way analyses (yes, no, and no opinion) using the Fisher’s exact test on the three
issues, respectively. The difference between the bad character condition and the good character condition is
statistically significant with respect to the interpretation of wild animal (p = 0.016) and the applicability of
the law (p = 0.070), but not significant with respect to the awareness of the defendant (p = 0.214). See
Table A2 in the Appendix.

We also conducted a four-way analysis using the Fisher’s exact test on: reasons for conviction, reasons for acquit-
tal, no opinion, and both (choosing from both reasons for conviction and reasons for acquittal). The last combina-
tion is possible because one can rationally choose, for example, both wild animal (yes) and law applicable (no);
the former is a reason for conviction, and the latter is a reason for acquittal. The difference between conditions is
statistically significant (p = 0.083). See Table A2 in the Appendix.
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V. CAUSATION AND FORESEEABILITY (STUDY 9)

In the studies described above, we found that judges can use the interpretation of the
law to rationalize their biased decisions. We suspected that finding of fact could function
similarly. We used Study 3 to test this hypothesis. In particular, we focused on the infer-
ence of causation and foreseeability. Note that causation can be either a factual
(e.g., cause in fact) or a legal issue (e.g., proximate cause). Yet this distinction is not
incorporated in the formal legal system in China, despite the existence of many theoreti-
cal debates on this issue (e.g., Zhang 2013; Lao 2015).

Causation and foreseeability are pervasive concepts in the law: they are fundamen-
tal elements in tort, contract, insurance, and criminal law. Although fundamental, causa-
tion and foreseeability notoriously lack specific standards to guide outcomes. For
example, inquiry into causation typically focuses on one or more of the following stan-
dards: whether there is a butfor relationship between an act and a result, the remoteness
of the result, the extent to which the result seems accidental, the degree of dependence
of the result on another person’s act, and whether there is a concurrent actual cause,
among others. These factors, however, are difficult to apply with any degree of precision.
In practice, inquiry into causation may collapse into an intuition about whether it seems
just to hold the actor liable for the result, given the circumstances of the case (Robinson
2008; Nadler & McDonnell 2011). We suspect that causation and foreseeability are conve-
nient concepts for judges to manipulate.

A. Case Scenario

The defendant, Wang Shuqiang, living in a village, put two oxygen tanks near the wall in
the courtyard of his house. In the middle of the night, they exploded, which led to a seri-
ous fire. According to the firefighting department, the explosion of the oxygen tanks was
caused by a cigarette butt left by a passer-by outside the wall, but the specific person
could not be found. The explosion of the oxygen tanks first set the attachments outside
the wall on fire, which further expanded to the houses around.

The plaintiff, Zhao Xiaohua, living in the same village as the defendant, partici-
pated in the firefighting that night. It was dark as the plaintiff was carrying water to the
site of the fire, and he fell into the roadside ditch. The fall caused several fractures in the
bones of his thighs and wrist, and his thigh bone pierced his muscles and skin. The plain-
tiff was taken to a hospital.

The plaintiff claimed that his fall was the result of his contribution to the firefighting.
There was a causal relationship between the defendant’s storage of his oxygen tanks, the fire,
and the plaintiff’s injury. When the defendant stored the oxygen tanks, he should have fore-
seen the danger. Hence, the plaintiff asked the defendant to compensate him RMB 44,000
yuan, which would cover treatment costs and other expenses.

The defendant argued that there was no causal relationship between his oxygen
tanks and the fire; it was also unreasonable to assume a causal link between the fire and
the plaintiff’s injury. In particular, some villagers had told him that the plaintiff had been
at a celebration and had drunk some alcohol that night. Hence, his fall could have been



Techniques for Rationalizing Biased Judicial Decisions 651

caused his drinking. Furthermore, the defendant argued that it was impossible for him to
have foreseen that the plaintiff would fall and be injured in firefighting.

The law in China separates civil and criminal liability. A civil case should be tried
according to civil procedure at the civil division of a court, and a criminal case should be
tried according to criminal procedure at the criminal division of a court. The case in
Study 3 is a civil case (torts), and the judges can understand this from the case materials
and the questions.

B. Setup

We used a between-subject design. Different descriptions of the motive for the defendant
to store the oxygen tanks were plugged into the case vignette. In one condition, the
defendant was described as a son who was storing oxygen to better care for his mother’s
lung disease; in the other condition he did so to produce crystal meth.

[Good Moral Character Condition]

(In the first paragraph) Investigation found that the defendant’s mother had suffered from
lung disease for years and often needed oxygen at home. The defendant was storing the two
oxygen tanks to take better care of his mother.

(In the last paragraph) The defendant further claimed that he had given up all opportunity to
work outside the village to take better care of his mother. All his neighbors recognized that he
was a good person. He hoped that the sitting judge would consider this factor.

[Bad Moral Character Condition]

(In the first paragraph) Investigation found that the defendant was illegally producing small
amounts of crystal meth (methamphetamine) at home, and the two oxygen tanks were to be
used for this production. This criminal case was being investigated separately by the police.

(In the last paragraph) The plaintiff further claimed the defendant’s illegal production of crys-
tal meth (methamphetamine) was responsible for his injury. The defendant should be
punished, and he should compensate him for the costs.

The manipulations in Study 3 were first presented in the first paragraph of the case mate-
rial from a neutral perspective. In the last paragraph, we reiterated the manipulation
from the plaintiff’s and the defendant’s perspectives, with some variations, to make the
statement more natural. Presenting the moral character from different perspectives may
have created a confounding factor to our manipulations, but we believe it was not sub-
stantial. Moreover, the perspective of this presentation was also a legally irrelevant factor,
the inclusion of which would not have undermined our main design on reasoning.

The judges were asked to decide the case and choose their decision reasons from
the following options:

Your decision reasons are (select all that apply):

A. There is a causal relationship between the defendant’s act of oxygen storage and the
plaintiff’s injury.

B. The defendant could have foreseen the possibility that someone (the plaintiff) would
be injured.
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C. Although the plaintiff had drunk some alcohol, the defendant’s act of oxygen storage
was the major reason of the plaintiff’s injury.

D. There was no causal relationship between the defendant’s act of oxygen storage and
the plaintiff’s injury.

E. The defendant could not have foreseen any possibility that someone (the plaintiff)
would be injured.

F. The plaintiff’s drinking of alcohol is the major reason for his injury.

G. [For the bad character condition] The defendant produced crystal meth at home and
had poor morals. His behavior should be punished.
[For the good character condition] The defendant was taking care of his mother. He
had good morals. It would be unreasonable to ask him to make compensation.

H. Other reasons (please specify below).

C. Results

The experimental design was intended to induce the judges to decide differently in
response to the stimuli. The judges’ decisions were consistent with our design. In the
condition with a defendant of a good moral character, no judges determined that the
plaintiff should win, that is, that the defendant should pay full damages (RMB 44,000
yuan) to the plaintiff. In the condition with a defendant of a poor moral character, how-
ever, 23.8 percent of the judges granted the plaintiff full compensation (p = 0.053). We
also asked the judges to give a specific damage amount. In the bad character condition,
the average damage amount was about 23,000 yuan, whereas in the good character condi-
tion, the average damage amount was about 14,000 yuan (p = 0.056). (The average calcu-
lation includes judges who awarded zero damages.)

Three issues were covered in the options for decision reasons: causation, that is,
whether there was a causal relationship between the defendant’s act of oxygen storage
and the plaintiff’s injury; foreseeability, that is, whether the defendant could have fore-
seen the possibility that someone would be injured because of a fire caused by the oxygen
tanks; and a separate factual issue of whether the defendant’s act (oxygen storage) or the
plaintiff’s (having drunk alcohol that night) was the major reason for the plaintiff’s
injury. Note that we did not frame this as an issue about concurrence cause. We used the
ambiguous concept of major reason, frequently used in Chinese legal practice, to frame
it as a general factual question. Figure 3 and Table 5 summarize the results.

First, we found some evidence that the judges interpreted causation differently in
response to the stimuli. In the bad character condition, 66.7 percent of judges found a
causal relationship between the defendant’s act and the plaintiff’s injury (Option A). In
the good character condition, however, only 35.3 percent of judges chose this option.
The p value of the difference was 0.101. On the other hand, 28.6 percent of the judges in
the bad character condition thought that there was no causal relationship between the
defendant’s act and the plaintiff’s injury (Option D). For the good character condition,
this number was 47.1 percent. However, this difference was not statistically significant.
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Figure 3: Decision reason in Study 3.
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Second, the judges addressed foreseeability differently: 19.0 percent of the judges
in the bad character condition chose Option E, that is, they thought that the defendant
could not have foreseen the possibility that someone would be injured. Significantly more
judges (52.9 percent) chose this option in the good character group (p = 0.042). Yet no
significant difference regarding Option B (the defendant could have foreseen the possi-
bility that the plaintiff would be injured) was found between the judges in the two experi-
mental groups.

Third, we find no statistically distinguishable difference between the judges in differ-
ent conditions regarding the factual issue of the “major reason.” Option C was chosen by
28.6 percent of the judges in the bad character group and by 29.4 percent of the judges in

the good character group. Almost no judge chose Option F for either condition.'*

MWe also conducted three-way analyses (yes, no, and no opinion) using the Fisher’s exact test on the three issues,
respectively. The difference between the bad character condition and the good character condition was statistically
significant with respect to foreseeability (p = 0.081), but not significant with respect to causation (p = 0.129) and
major reason (p = 0.845). See Table A3 in the Appendix.
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When we pooled the reasons for the same direction together, we found that in the
bad character condition, 66.7 percent of judges selected reasons supporting high com-
pensation, that is, 66.7 percent of judges chose either Option A, Option B, or Option F
(or any combination of the three options), while only 41.2 percent of judges in the good
character condition selected these reasons. The difference was statistically insignificant.
In the bad character condition, 33.3 percent of judges selected reasons for low compensa-
tion, that is, 33.3 percent of judges chose either Option C, Option D, or Option E
(or any combination of the three options), while 76.5 percent of judges in the good char-
acter condition selected these reasons. The difference was statistically significant at the
0.05 level."”

Only one of the 38 judges cited the moral character of the defendant as a decision
reason (Option G). Yet we know from the experimental design that moral character was
most likely the reason that drove the judges to decide differently. The sole judge who
chose Option G was in the bad character condition. It is likely that he or she was using
this reason to make a harsher decision.

VI. DiscussioN
A. External Validity

The studies presented employ randomized experiments that provided considerable inter-
nal validity. The challenge to these studies is their external applicability. In experimental
studies, we inevitably omit certain potentially important differences between experiments
and the real world. For example, in the courtroom, judges consider more detailed and
complicated factual materials and have more time to deliberate before reaching a conclu-
sion (Spamann and Kléhn [2016] took this into account in their experiment). Judges
also have a greater incentive to make accurate judgments in the real world, which likely
makes them consider actual cases more carefully. Moreover, they are subject to proce-
dural requirements that are designed to limit their power and arbitrariness (Liu 2018).
All these factors contribute to making judges prudent and to reducing their decision
biases.

That said, we believe our studies still provide strong external applicability. Our case
materials were adapted from real cases in China. We provided judges with a considerable
time to decide the cases (about 15 minutes). Our experimental procedures allowed the
judges to alter their decisions after they gave their reasons (i.e., after they deliberated).
Moreover, many past studies have used experiments to find causal relations among emo-
tions, impulses, heuristics, and biased decisions in laboratory settings (e.g., Englich et al.

®We also conducted a four-way analysis using the Fisher’s exact test on reasons for high compensation, reasons for
low compensation, no opinion, and both (choosing from both reasons for high compensation and reasons for low
compensation). The last combination was possible because one can rationally choose, for example, both causation
(yes) and major reason (defendant); the former is a reason for high compensation, and the latter is a reason for
low compensation. The difference between conditions was statistically significant (p = 0.033). See Table A3 in the
Appendix.
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2006; Guthrie et al. 2007; Kahan 2010, 2013; Nadler & McDonnell 2011; Rachlinski et al.
2011; Sood & Darley 2012; Wistrich et al. 2015). Researchers using more realistic settings
(Spamann & Kloéhn 2016) and using real-world empirical evidence (Leibovitch 2016)
have confirmed that the judicial decision patterns found in the laboratory are similar to
those found in the real world. These findings reduce our concerns over external validity.

We used particular case scenarios and legal issues in the present experiments. A
natural problem is whether the patterns found in these scenarios and regarding these
legal issues can be extended to other cases and issues. We do not think this concern will
jeopardize the applicability of our findings. One feature of experimental study (or any
empirical study) is that it uses a specific scenario to test general theories. In our studies,
we carefully designed three scenarios that cover questions of both civil and criminal law:
a contract law case regarding liquidated damage, a criminal law case regarding illegal
sales of protected animals, and a tort case regarding causation and foreseeability. We also
designed our experiments to cover both the interpretation of law and findings of fact,
which together account for the bulk of legal training and practice. We found similar pat-
terns for all three of these cases. It is reasonable to think that these behavioral patterns
have strong generalizability.

B. Hiding and Rationalizing: Intentionally or Unintentionally?

We found that the participant judges used a variety types of techniques to rationalize their
arguably biased decisions, and they rarely mentioned the factors actually driving their deci-
sions. It is worth discussing whether they did so intentionally or unintentionally.

One possibility is that the judges hid their real decision reasons intentionally and
that they also deliberately employed legal techniques to do so. We provided the real
decision reasons (moral character) among the options, but almost all judges avoided
choosing these options. This behavioral pattern may suggest that judges were already
aware that they should not be influenced by an irrelevant factor, but the knowledge did
not alter their decisions. They still decided the cases in the direction of the irrelevant
factor and then chose other reasons to cloak their real reason. For example, in Study
1, it may be that a judge would want to punish the defendant, who was the mistress of a
corrupt government official, so he or she would make a harsher decision against her in
an arguably irrelevant circumstance. Yet such a judge would also know that he or she
should not take the identity of the defendant into account when deciding a case, so he
justifies his decision by giving a reason that facially only depends on the interpretation
of the law.

Another possibility is that the judges were unconsciously influenced by irrelevant
factors and reached decisions that were implicitly shaped by their moral instincts, choos-
ing decision reasons corresponding to their initial decisions and instinct. For example, in
Study 2, a judge in the condition with a defendant of good character may have intuitively
decided that the defendant was not guilty. His reasoning would then simply make his rea-
son consistent with his instincts (Simon 2004; Kahneman 2011:20-26). This is also a typi-
cal phenomenon of motivated reasoning. Research shows that people’s reasoning
processes are biased when motivated by directional goals. Such goals may involve a “wish,
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desire, or preference that concerns the outcome of a given reasoning task” (Kunda
1990:480). Such reasoning influences not only the conclusion that is reached but also
the procedures, methodologies, and facts that underlie that judgment (e.g., Edwards &
Smith 1996; Taber & Lodge 2006).

Given the current evidence, we are not able to pin down which is the actual mecha-
nism, but it is worth noting that both mechanisms outlined above are problematic and
challenges to confidence in judicial justice. It would undoubtedly be problematic for a
judge to conceal his real decision procedure and replace it with a camouflage. Yet it
would also be problematic if motivated reasoning has such a pervasive influence in the
law. In theory at least, judges should decide cases after deliberating over a wide range of
factual and legal issues rather than deciding them first and then employing factual and
legal questions as tools to defend their intuition.

C. Salience and Decision Bias

We included the stimulus factor in the short list of possible reasons the judges could
choose. The sheer bluntness of the inclusion of this irrelevant information makes the
stimulus factor extremely salient. In other words, the judges must have consciously con-
sidered the stimulus factor. Yet judges still decided in a biased manner. This suggests that
making the possibility of bias salient is not enough for judges to completely overcome
it. For example, in Study 1, if salience has been able to eliminate bias, the decision out-
comes in the treatment group should be similar to those in the baseline group, where
the stimulus factor is absent.

Yet this finding is different from findings in some past studies, and needs some fur-
ther explanations. Previous studies on race and implicit bias suggest that making racial
bias salient helps reduce and even eliminate racial bias. Both black and white jurors
exhibit a racial bias by being more likely to find defendants of a different race guilty than
defendants who are of the same race. In a set of experiments, Sommers and Ellsworth
(2000, 2001) found that making racial issues salient in a trial reduced white juror racial
bias toward a black defendant (but not black juror bias toward a white defendant); Cohn
et al. (2009) further found that the effect of salience is robust even for individuals who
reported high levels of racism. In these studies, race salience was manipulated by presen-
tation of testimony that frames the incident in question in racially charged terms
(Sommers & Ellsworth 2000, 2001) or voir dire questionnaires including questions about
jurors’ racial attitudes (Sommers 2006). Without the salience of racial issues, white jurors
were significantly more likely to find a black defendant guilty, compared to a white defen-
dant. However, when race was made salient, white juror verdicts did not differ in
response to defendant race. These studies used aversive racism to explain the race-
salience effect: when race is made salient, white jurors are reminded that their actions
could be interpreted as racist and against certain social norms, so they tend to respond
in a socially appropriate manner, being less likely to find a black defendant guilty. In con-
trast, in the absence of the salient factor, white jurors may not realize that their behavior
could be interpreted as racist, and they are more likely to rely on negative stereotypes
about blacks and to be more likely to find a black defendant guilty.
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In contrast to the previous studies, we found that making the biasing factor salient
does not eliminate bias. This is likely because previous studies deployed the salient stimu-
lus early on, before respondents encountered the key dependent measure, while our
salient factor was a part of the questions on reasoning, coming after the questions on
decisions. Although judges can always go back and change their initial choice of deci-
sions, this design may have provided a much weaker influence on their decision making.
Moreover, the effects of awareness-generating processes are detail dependent and
nuanced. Although we believe we have made the stimulus factor salient, and the judges
must have consciously considered the stimulus factor, we do not have direct evidence to
verify this. Thus, it is unclear how the salient factor interacted with judges’ decision-
making processes in our studies. It is also worth noting that our results do not suggest
that salience does not reduce bias; rather, they simply show that salience does not help
judges to completely overcome bias. It may well be that salience already reduced decision
bias, without eliminating it. In other words, if we did not list the biasing factor in the
short list of options, the disparity in the decisions and reasoning between the treatment

group and the control group would have been even larger.'®

D. Implications

It is easy to see why the practice of justifying biased decisions would be problematic for a
legal system, regardless of whether judges do it consciously or unconsciously. The author-
ity of the usually unelected judiciary to exert its powers in a legitimate manner is a peren-
nial concern for any judicial system (Bickel 1986; Dworkin 1986; Marmor 2007; Breyer
2010)."" It is commonly believed that the requirement to give reasons promotes better
judicial decision making by keeping judges’ discretionary powers in check. Thus, judges
are expected to disclose facts and arguments that shape their actions, and they are even
usually held to a higher standard of transparency than representatives of other branches
of government when they give reasons (Cohen 2010). However, the tactic of demanding
reasoning from judicial powers can be compromised by the possibility that judges may
present justifications as a means of preventing, rather than facilitating, accountability.
Another problem associated with justifying biased decisions is the stability and predict-
ability of the law. Reasoning in judicial opinions explains how judges understand and
address specific rules, thus providing guidance to lower courts, future parties, and the
public. As Frederick Schauer (1995:649) put it, “giving a reason creates a prima facie
commitment on the part of the reason giver to decide subsequent cases in accordance
with that reason.” However, providing different reasons in response to undisclosed

1%To answer the question of whether salience reduces (rather than eliminates) decision bias, we need to randomly
assign the salience factor to judges, and compare their decision outcomes. This can be a future research topic.

17 . - . . .
‘These commentators were motivated by constitutional questions, which are more fundamental than the more
mundane cases we used in our experiments. Yet obviously, even in ordinary cases, there is need for constraining
the discretionary power of the judges.



Techniques for Rationalizing Biased Judicial Decisions 659

biasing factors can make reasoning elusive and misleading, and it can levy additional
costs for individuals to ascertain and follow the law.'®

Although the rationalization of biased decisions is problematic for the legitimacy
of the judiciary, we hesitate to draw any policy implications at this point. This is partially
because our goal in this article is simply to identify a behavioral pattern and provide a
more realistic understanding of the judicial decision-making process in general. More-
over, no perfect solution to the current problem readily presents itself. In practice, there
is no good method available for ascertaining whether a judge is biased and whether he
provides justifications for the bias. Even if we were to remind judges about the possibility
of bias (e.g., making the bias salient), they may neglect to take it into account. Commen-
tators have proposed that it may sometimes be better for judges not to give a reason
when such a requirement would result in boilerplate or insincere explanations (Cohen
2010, 2015). This suggestion is worth considering, on the one hand, because reasoning
that rationalizes decision biases can sometimes be more troubling than no reasoning at
all, as rationalizations tend to be misleading. On the other hand, however, asking judges
to give reasons may nonetheless be a good idea because people will notice when judges
cook up two different answers in response to two very similar cases.

Our results also suggest an intriguing question at the base of legal training. On the
one hand, the purpose of legal training is to assist judges to identify the specific legally
relevant factors at hand and dismiss the irrelevant ones (Spellman & Schauer 2012;
Kahan 2015). So it is likely that legal training, expertise, and exposure to multiple cases
buffers against the tendency to use biased reasoning. On the other hand, in our experi-
ments, as they rationalize their judgments that are based on bias, judges put the exquisite
legal skills they received from their formal training to use. In this regard, it is also likely
that the better the training a judge receives, the better he or she is at decorating a biased
decision. This raises problems for legal training and legal education in general: Does
good legal education reduce or increase people’s capability of providing biased reason-
ing? Or, is legal training irrelevant to decision biases, since bias is simply human nature?
Previous studies have provided mixed evidence. On the one hand, studies find that indi-
viduals with better analytical reasoning skills are more likely to be associated with ideolog-
ically motivated cognition because they are better at fitting their beliefs to their ideology
(Kahan 2013). On the other hand, Kahan et al. (2016) also find that judges are less likely
than the general public to exhibit culture bias when analyzing statutory interpretation
problems, suggesting that legal training and experience confer certain resistance to

81t is worth noting that the idea that judges must really believe what they say in their legal opinions is surprisingly
controversial. Some influential judges and legal theorists explicitly reject the notion of judicial candor. For exam-
ple, Calabresi and Bobbitt (1978) argue that a lack of judicial candor may be justifiable to avoid the destructive
consequences of openly recognizing “tragic choices” between conflicting fundamental values. Other commentators
suggest that sincerity can be sacrificed to promote the coherence of legal doctrine (Idleman 1995:1392-94), to
obtain public compliance with controversial judgments in hard cases (Dan-Cohen 2002:28-32; Hirsch 1993), and
to preserve collegiality in the courts (Posner 2003:343). Taken together, these arguments imply that the departure
from sincerity is sometimes needed to maintain the legitimacy of the judiciary.

However, these concerns seem of little relevance to our context, in which judges are rationalizing their readily
biased decisions.
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identity-protective motivated reasoning in professional judgment. Yet it remains a ques-
tion whether this finding can be extended to other domains, such as the biases driven by
heuristics, emotions, and the moral character of the litigant. Given the current evidence,
it is prudent to say the relation between legal training and decision bias is not completely
clear, and has yet to be thoroughly examined.

Our findings contribute to the literature on the biases in judicial decision making.
Previous studies have found a wide range of decision biases, induced by emotions,
impulses, and heuristics (e.g., Guthrie et al. 2007; Kahan 2010, 2013; Rachlinski et al.
2011; Wistrich et al. 2015; Leibovitch 2016; Spamann & Klohn 2016; Liu 2018). The fact
that one set of rules may apply to a sympathetic litigant and another set to an
unsympathetic litigant certainly poses a challenge to the rule of law. However, justifying a
biased decision with elaborated reasons, as we find in this article, seems to further com-
plicate the problem because it makes judicial decision biases hard, if not impossible, to
detect, and it partially disables public monitoring in the judicial decision-making process.
Moreover, where judges cover their biases intentionally, our findings also cast doubt on
the integrity of this profession.

Considered more broadly, our findings have implications for the literature that
studies how ideologies shape judicial decisions (e.g., Posner 2010; Epstein et al. 2013).
Commentators have long speculated that judges use judicial interpretation and other
legal techniques to cover their ideologies. For example, a judge uses originalism to inter-
pret the Constitution not because she is a believer of that strategy and finds its result
determinative but because she uses originalism as a means to a conservative end (Post &
Siegal 2006; Chilton & Posner 2015). On the other hand, many legal scholars, more often
than political scientists, attribute originalism to legal analysis instead of politics
(Whittington 2011). We do not intend to join this debate. However, past studies have
had difficulty separating the influence of the law and the ideologies, due to a conflation
of legal and ideological preferences. Our study shows a potential method that can help
disaggregate these effects. For example, it is possible to design a controlled experiment
that triggers judges’ ideological bias (similar to Kahan et al. [2016]), and see whether
judges in the treatment and control groups provide different judicial interpretations of
the same precedent or statute.

VII. CoNCLUSION

Llewellyn (1931) critically argued that rule of law has never really existed because judges
have always made law themselves, using rules to make their decisions seem plausible. Rea-
soned elaboration in the judicial decision-making process has been thought to constrain
judicial arbitrariness and safeguard judicial transparency and trustworthiness (Fuller
1978; Hart & Sacks 1994; Waldron 2011). In this article, however, we find that judges can
use reasons to incorporate their personal feelings. We provide evidence that they do so
using a wide range of legal techniques and in many areas of the law: from interpreting
legal standards to deciding applicability of law and from inferring causation to con-
firming mere facts. Our findings cast doubt on the effectiveness of reasoned elaboration
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as a means to ensure judicial transparency, and provide a more realistic understanding of
how judges behave. How to reduce bias and constrain judicial discretionary power is a
direction in which future research may proceed.
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APPENDIX

Table Al: Three-Way and Four-Way Tests for Study 1

(D () &)
Excessively Higher Substantial Influence
than Actual Loss on Business Aggregated Reasons
Treatment Baseline Treatment Baseline Treatment Baseline

Percentage (Bad) (NA) (Bad) (NA) (Bad) (NA)
Positive 30.8 87.5 23.1 12.5 53.8 87.5
Negative 38.5 0.0 30.8 50.0 38.5 0.0
No opinion 30.8 125 46.2 37.5 7.7 0.0
Both positive and negative — — — — 0.0 125
Fisher’s exact 0.003 0.692 0.004
Treatment/Baseline (N) 13/16 13/16 13/16

Nortes: Judges in the bad character group received a stimulus designed to induce negative feeling about the defen-
dant’s moral character, while judges in the baseline group did not receive this stimulus. “Positive” suggests a judge
chose only positive reason/reasons, without choosing any negative reason/reasons; “Negative” suggests a judge
chose only negative reason/reasons, without choosing any negative reason/reasons; “No opinion” suggests a judge
did not choose any option as a reason; and “Both positive and negative” suggests a judge chose both positive and
negative reasons. Two judges in the baseline group chose from both reasons for high compensation and reasons
for low compensation.
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Table A2: Three-Way and Four-Way Tests for Study 2

(0 2 (&) 4
Wild Animal Law Applicable Defendant Knows Aggregated Reasons

Bad Good Bad Good Bad Good Bad Good
Percentage Character ~ Character ~ Character ~ Character ~ Character ~ Character ~ Character ~ Character
Positive 27.0 25.7 59.5 37.1 48.6 28.6 56.8 37.1
Negative 18.9 48.6 16.2 40.0 27.0 34.3 29.7 57.1
No opinion 54.1 25.7 24.3 22.9 24.3 37.1 2.7 0.0
Both positive — — — — — — 10.8 5.7

and negative

Fisher’s exact 0.016 0.070 0.214 0.083
Bad/Good (N) 37/35 37/35 37/35 37/35

Nortes: Judges in the bad character group received a stimulus designed to induce negative feeling about the defen-
dant’s moral character. Judges in the good character group received a positive stimulus. “Positive” suggests a judge
chose only positive reason/reasons, without choosing any negative reason/reasons; “Negative” suggests a judge
chose only negative reason/reasons, without choosing any negative reason/reasons; “No opinion” suggests a judge
did not choose any option as a reason; and “Both positive and negative” suggests a judge chose both positive and
negative reasons. Four judges in the bad character group and two judges in the good character group chose from
both reasons for conviction and reasons for acquittal.

Table A3: Three-Way and Four-Way Tests for Study 3

(1) 2 & 4
Causation Foreseeability Major Reason Aggregated Reasons

Bad Good Bad Good Bad Good Bad Good
Percentage Character ~ Character ~ Character ~ Character ~ Character ~ Character ~ Character  Character
Positive 66.7 35.3 23.8 5.9 28.6 29.4 61.9 23.5
Negative 28.6 47.1 19.0 52.9 0.0 5.9 28.6 58.8
No opinion 4.8 17.6 57.1 41.2 71.4 64.7 4.8 0.0
Both positive — — — — — — 4.8 17.6

and negative

Fisher’s exact 0.129 0.081 0.845 0.033
Bad/Good (N) 21/17 21/17 21/17 21/17

Nores: Judges in the bad character group received a stimulus designed to induce negative feeling about the
defendant’s moral character. Judges in the good character group received a positive stimulus. “Positive” suggests
a judge chose only positive reason/reasons, without choosing any negative reason/reasons; “Negative” suggests a
judge chose only negative reason/reasons, without choosing any negative reason/reasons; “No opinion” suggests
a judge did not choose any option as a reason; and “Both positive and negative” suggests a judge chose both pos-
itive and negative reasons. One judge in the bad character group and three judges in the good character group
chose from both reasons for high compensation and reasons for low compensation.

A. Experiment Materials
a. Study 1

On March 15, 2017, the plaintiff Shenzhen Kaiyuan Investment Co., Ltd (the lessee) and
the defendant Yang Li (the lessor) signed a lease. The two parties agreed on that from
May 18, 2017 to May 17, 2019, the defendant would lease two commercial units to the
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plaintiff: Rooms 1611 and 1612 in the No. 2 Building of Zhuoyue Century Center,
located at the intersection of Fuhua 3rd Road and Jintian Road, Futian CBD, Shenzhen.
The rent was RMB 200,000 yuan per month. The two parties also agreed that the lessee
could move in on May 18, 2017, and the lessor would allow the lessee to occupy the units
on that date and finish the relevant delivery of occupancy procedures. According to the
contract, if either party broke the contract, he or she should pay liquidated damages of
RMB 300,000 yuan.

On May 16, 2017, the lessor, Yang Li, informed the lessee that she could not hand
over the rooms to the lessee on time on May 18 because the last lessee had not yet
moved, and she wanted to defer delivery by about 10 days. The lessor and the lessee did
not reach an agreement on deferred delivery. During the negotiation, the lessor Yang Li
expressed a negative attitude and asserted that she had a personal relationship with gov-
ernment officials and was not afraid of being sued. The lessee brought suit against the
lessor and asked for RMB 300,000 yuan as liquidated damages.

The plaintiff claimed that the company had been preparing for removal and had
already closed its business and packed all furniture and office equipment. Preparing for a
move on May 18, the company had signed a contract with a moving company. If they
breached the contract, they would suffer losses. Moreover, the company was a private
equity investment firm. Customers came and visited their office every day. The postponed
opening date would incite customer distrust and cast a negative light on the company
image, substantially affecting the company’s long-term business.

The defendant Yang Li’s agent ad litem claimed that the actual loss of the
plaintiff included only potential compensation arising from breaching the contract
with the moving company, about RMB 20,000 yuan (which was accurate, according
to the court’s investigation), as well as the loss of business opportunities due to
the postponement of moving. In fact, the plaintiff was still able to manage its business
on the site of its previous office, so there would be no loss of business. Furthermore,
the lessor did not defer the lessee’s moving in date willfully. This occurred because
the last lessee did not move out on time. Therefore, the lessor was not at fault. The
liquidated damages RMB 300,000 yuan stipulated in the contract was significantly
higher than the actual loss of the plaintiff. Article 114, paragraph 2 of the Contract
Law stipulates that where the amount of liquidated damages agreed upon are exces-
sively higher than the damages incurred, a party may petition the People’s Court or
an arbitration institution to make an appropriate reduction. The defendant thus
requested the court to lower the liquidated damages to RMB 20,000 yuan, in addition
to which, she was willing to compensate the lessee for 10 days of rent, about RMB
67,000 yuan.

[ (Treatment Condition: Bad Moral Character) The defendant Yang Li in this case
did not appear at court. It was reported that the defendant maintained an extramari-
tal relationship with the deputy director of the local land and resource bureau,
Zhang. Zhang may have accepted bribes and possessed extensive assets with unclear
sources. Zhang was being investigated and prosecuted by the procuratorate. Yang Li,
who may have been involved in Zhang’s crime, was suspected of accepting and
soliciting bribes for Zhang. This case will be tried separately. The commercial units in
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this case were Yang Li’s own, obtained through inheritance, and they were not related
to Zhang’s bribery case.]

The laws and regulations that may be involved in this case:

Article 114, paragraph 2 of the Contract Law stipulates that where the amount of
liquidated damages agreed upon are excessively higher than the damages incurred, a
party may petition the People’s Court or an arbitration institution to make an appropri-
ate reduction.

1. If you were the judge in this case, what decision would you make?
A. The plaintiff wins. The defendant should pay the plaintiff the liquidated
damages of RMB 300,000 yuan.
B. The defendant should pay the plaintiff his loss arising from breaching the
contract with the moving firm (RMB 20,000 yuan) and compensate him for
10 days rent (about RMB 67,000 yuan). The compensation should be RMB
87,000 yuan in total.
C. Adjust the liquidated damages. The defendant should pay the plaintiff RMB
yuan in total.
D. Other (Please write here)
2. Your decision reasons are (select all that apply):

A. The amount of liquidated damages agreed upon, RMB 300,000 yuan, is
excessively higher than the actual damages incurred.

B. The defendant did not have a substantial influence on the business of the
plaintiff through the breach of the contract.

C. The amount of liquidated damages agreed upon, RMB 300,000 yuan, is not
excessively higher than the damages incurred.

D. The defendant had a substantial influence on the business of the plaintiff
through the breach of the contract.

E. [Only for the treatment group.] The defendant maintained an extramarital
relationship with the deputy director of the local land and resource bureau,
Zhang, and was implicated in Zhang’s bribery trial.

E/F. Other reasons (please specify below).

b. Study 2

The defendant Wang Peng, born in 1983 in Jiujiang County, Jiangxi Province, was work-
ing at Diya Computational & Numerical Control Factory in Shenzhen at the time of the
case. In April 2014, Wang Peng took home a female parrot from the yard of the factory
to his dormitory. He had always been interested in parrots. In May 2014, Peng Wang
bought a male parrot online to mate with the female one. The two parrots reproduced
rapidly. He had 43 juvenile parrots only one year later. At the beginning of April 2016,
Wang Peng sold six parrots to his friend for RMB 2000 yuan. According to the police, the
six included four cockatiels and two golden parakeets, officially named the green-
cheeked parakeet, a protected species listed in the Appendix of the Convention on Inter-
national Trade in Endangered Species of Wild Fauna and Flora. On May 18, 2016, the
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Forest Branch of the Shenzhen Public Security Bureau detained Wang Peng on suspicion
of the crime “illegal sale of precious and endangered wild animals and their related
products.”

The prosecution and the defense debated the following issues:

First, whether domestically breeding species should be categorized as wild animals.

The prosecution claimed that the parrots sold by Wang Peng belonged to a protec-
ted species. At the same time, Article 1 of the Interpretation on Several Issues Con-
cerning the Specific Application of Law in the Trial of Criminal Cases Violating Wildlife
Resources of the SPC has explicitly included domestically breeding species within the
scope of criminal law protection.

The defendant claimed that, first, criminal law stipulates that the object of crime
for the “illegal sale of precious and endangered wild animals” is precious and endan-
gered wild animals. The meaning is clear, that is, the species involved must be wild ani-
mals. Categorizing domestically breeding animals as wild animals is self-contradictory.
Second, in the Interpretation of Several Issues Concerning the Specific Application of
Law in the Trial of Criminal Cases Violating Wildlife Resources, the SPC considered
domestically breeding animals as wild animals. This is far beyond the text of the criminal
law. It constitutes an extensive interpretation and violates the principle of nulla poena sine
lege (no penalty without a law). It also contradicts the legislative intention of the criminal
law. The interpretation is not applicable.

Second, whether an actor who is unaware of the illegality of his action should be
held guilty.

The defense claimed that Wang Peng raised a large number of parrots, including a
variety of species. He did not know that he was actually breeding protected ones. He by
no means realized that his behavior was illegal. Thus, his actions should not be punished
as a crime.

The prosecution argued that Wang Peng was a parrot lover and he had specific
breeding and feeding techniques. He also frequently communicated his breeding experi-
ence with other parrot lovers online. It was unreasonable to believe that Wang Peng did
not know that the parrots he was raising were nationally protected animals. Thus, Wang
Peng must have realized the illegality of his behavior.

[(Bad Moral Character Condition) Wang Peng had been indulging in gambling
online since 2015, was divorced his wife, and had no time to take care of the parrots. He
thus sold the juvenile parrots.] The prosecution suggested that the defendant should be
sentenced to five years of fixed-term imprisonment for “illegal sale of precious and
endangered wild animals.”

[(Good Moral Character Condition) Wang Peng further explained that his daughter
suffered from systematic lupus erythematosus, and she needed his care and company. He
did not have time to take care of the juvenile parrots, so he sold them. He hoped that
the sitting judge would not convict him. ]

The laws and regulations that may be involved in this case:

Article 341, Paragraph 1 of the Criminal Law: Those who illegally hunt and kill rare and
endangered wild animals that are accounted for in the state key production plan or illegally
purchase, transport, or sell rare and endangered wild animals and/or their manufactured
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products are to be sentenced to not more than five years of fixed-term imprisonment or crimi-
nal detention and may in addition be sentenced to a fine. In serious cases, those law offenders
are to be sentenced to not less than five years and not more than 10 years of fixed-term impris-
onment and may in addition be sentenced to a fine. In especially serious cases, such offenders
are to be sentenced to more than 10 years of fixed-term imprisonment and in addition be sen-
tenced to a fine and confiscation of their property.

1. If you were the judge in this case, would you convict the defendant of the crime
illegal sale of precious and endangered wild animals?

A. Yes

B. No

C. Neither yes nor no, but

2. Your decision reasons are (select all that apply):

A. The species the defendant bred was a wild animal.

B. The Interpretation of Several Issues Concerning the Specific Application of
Law in the Trial of Criminal Cases Violating Wildlife Resources of the SPC
was applicable in this case.

C. Wang Peng was aware of the illegality of his behavior. That is, to a certain
extent, he knew the animals he was raising and selling were protected
animals.

O

. The species the defendant bred was not a wild animal.

E. The Interpretation on Several Issues Concerning the Specific Application of
Law in the Trial of Criminal Cases Violating Wildlife Resources of the SPC
excessively expands the scope of wild animals, and it was not applicable in
this case.

F. Wang Peng was not aware of the illegality of his behavior. That is, he did not
know the animals he raised and sold were protected animals.

G. [For the good character condition] Wang Peng’s daughter suffered from sys-
tematic lupus erythematosus. Wang Peng is sympathetic.

[For the bad character condition] Wang Peng gambled online. He did not
have a good moral character.]

H. Other reasons (please specify below).

3. The sentence you would give is:

A. Imprisonment for year(s)

B. Acquittal and no penalty

C. Other

c. Study 3

The defendant Wang Shuqiang lives in 16 Meitan village, Sanhe Town, Dapu County,
Chaozhou City, Guangdong Province. The defendant put two oxygen tanks near a wall in
the courtyard of his house. At 11 p.m., August 12, 2017, the two oxygen tanks exploded,
and a large fire ensued. According to the firefighting department, the explosion of the
oxygen tanks was caused by a cigarette butt left by a passer-by outside the wall, but they
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could not find the specific person. The explosion of the oxygen tanks first set attach-
ments outside the wall on fire, and the fire further expanded to the houses around.

[ (Good Moral Character Condition) Investigation found that the defendant’s mother
had suffered from lung disease for years and often needed oxygen at home. The defen-
dant was storing the two oxygen tanks to take better care of his mother.]

[ (Bad Moral Character Condition) Investigation found that the defendant was illegally
producing small amounts of crystal meth (methamphetamine) at home, and the two oxy-
gen tanks were to be used for this production. This criminal case was being investigated
separately by the police.]

The plaintiff Zhao Xiahua, living in the same village as the defendant, participated
in the firefighting at that night. It was midnight, and the road was dark when the plaintiff
was carrying water to the fire site but fell into a ditch by the roadside. The fall caused sev-
eral fractures of the bones of his thigh and wrist, and his broken thigh pierced his muscle
and skin. The plaintiff was sent to a hospital. The injury cost him RMB 44,000 yuan,
including treatment costs and other expenses.

The plaintiff claimed that his fall was the result of his help with the firefighting.
There was a causal relationship between the defendant’s oxygen storage, the fire, and his
injury. Further, when the defendant stored the oxygen, he should have foreseen the
potential danger. Hence, the plaintiff asked the defendant to compensate him RMB
44,000 yuan, including treatment costs and other expenses.

The defendant argued that there was no causal relationship between his oxygen
tanks and the fire; it was also unreasonable to assume a causal link between the fire and
the plaintiff’s injury. In particular, he was informed that the plaintiff had been at a cele-
bration and had drunk alcohol that night. Hence, the fall of the plaintiff could have been
caused by drinking. Besides, the defendant argued that it was impossible for him to have
foreseen that the plaintiff would fall and be injured because of firefighting.

[ (Good Moral Character Condition) The defendant further claimed that he had given
up all opportunity to work outside the village to take better care of his mother. All his
neighbors recognized that he was a good person. He hoped that the sitting judge would
consider this factor.]

[ (Bad Moral Character Condition) The plaintiff further claimed the defendant’s ille-
gal production of crystal meth (methamphetamine) was responsible for his injury. The
defendant should be punished, and he should compensate him for the costs.]

1. If you were the judge in this case, what decision would you make?
A. The plaintiff wins, and the defendant pays the plaintiff RMB 440,000 yuan.
B. Adjust the amount of compensation to RMB yuan.
C. The plaintiff loses, and the defendant does not need to make any
compensation.
D. Other (Please write here)
2. Your decision reasons are (select all that apply):
A. There is a causal relationship between the defendant’s act of oxygen storage
and the plaintiff’s injury.
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B.

The defendant could have foreseen the possibility that someone (the plain-
tiff) would be injured.

. Although the plaintiff had drunk some alcohol, the defendant’s act of oxy-

gen storage was the major reason of the plaintiff’s injury.

. There was no causal relationship between the defendant’s act of oxygen stor-

age and the plaintiff’s injury.

. The defendant could not have foreseen any possibility that someone (the

plaintiff) would be injured.
The plaintiff’s drinking of alcohol is the major reason for his injury.

. [For the bad character condition] The defendant produced crystal meth at

home and had poor morals. His behavior should be punished.

[For the good character condition] The defendant was taking care of his
mother. He had good morals. It would be unreasonable to ask him to make
compensation.

. Other reasons (please specify below).
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