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ANTITRUST REMEDIES FOR LABOR MARKET POWER

Suresh Naidu,* Eric A. Posner™ & Glen Weyl**

Recent vesearch indicates that labor market power has contributed to wage inequality and
economic stagnation.  Although the antitrust laws prohibit firms from vestricting
competition in labor markets as in product markets, the government does little to address
the labor market problem, and private litigation has been rarve and mostly unsuccessful.
One reason is that the analytic methods for evaluating labor market power in antitrust
contexts are far less sophisticated than the legal rules used to judge product market power.
To remedy this asymmetry, we propose methods for judging the effects of mergers on labor
markets. We also extend our approach to other forms of anticompetitive practices
undertaken by employers against workers. We highlight some arguments and evidence
indicating that market power may be even more important in labov markets than in product
markets.

In recent years, a declining economic growth rate and rising income
inequality have taken center stage in public debate. Academic research
has identified several possible causes, ranging from major structural
shifts in the economy to public policy failure. One cause that has re-
ceived increasing attention from economists is labor market power —
the ability of employers to set wages below workers’ marginal revenue
product.! New evidence suggests that many labor markets around the
country are not competitive but instead exhibit considerable market
power enjoyed by employers, who use their market power to suppress
wages.2 Wage suppression enhances income inequality because it cre-
ates a wedge between the incomes of people who work in concentrated
labor markets and the incomes of people in competitive ones, and often
affects low-income earners the most as they have the fewest options and
least bargaining power. More important, though, it reduces the incomes
of workers relative to those of people who live off capital, and the latter
are almost uniformly higher earners than the former. Wage suppression
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David Gilo, Hiba Hafiz, Scott Hemphill, Torben Iversen, Ioana Marinescu, Jennifer Nou, and par-
ticipants at a conference on Labor and American Political Economy at Columbia University and at
workshops at the University of Chicago and Tel Aviv University for helpful comments, and to Len
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1 See David Autor, David Dorn, Lawrence F. Katz, Christina Patterson & John Van Reenen,
The Fall of the Labor Share and the Rise of Superstar Firms 1—3 (IZA Inst. Labor Econ., Discussion
Paper No. 10756, 2017%), https://www.iza.org/de/publications/dp/10756/the-fall-of-the-labor-share-
and-the-rise-of-superstar-firms [https://perma.cc/s KXG-B42X].

2 See infra section 1.A.4, pp. 560-69.
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also interferes with economic growth since it results in underemploy-
ment of labor. Furthermore, while it may seem to raise the return on
capital, wage suppression actually depresses it, as capital must lie idle
to take advantage of monopsony power. With wages artificially sup-
pressed, qualified workers decline to take jobs, and workers may under-
invest in skills and schooling. Many workers exit the workforce and
rely on government benefits, including disability benefits, which have
become a hidden welfare system.? This in turn costs the government
both in lost taxes and in greater expenditures. We estimate monopsony
power in the U.S. economy reduces overall output and employment by
13%, and labor’s share of national output by 22%.*

Labor market power is the mirror image of product market power.
A “product market” is a collection of products defined by frequent con-
sumer substitution. When a small number of sellers or only one seller
of these products exist, we say that each seller has (product) “market
power,” which enables it to charge a price higher than marginal cost, or
the price that would prevail in a competitive market. When a small
number of employers hire from a pool of workers of a certain skill level
within the geographic area in which workers commute, the employers
have labor market power.

One major source of market power in both types of markets is thus
“concentration,” where only a few firms operate in a given market. Im-
agine, for example, a small town with only a few gas stations. Each gas
station sets the price of gas to compete with the prices of other gas sta-
tions. When a gas station lowers its price, it may obtain greater market
share from other gas stations, but it also receives less revenue per sale.
If only a single gas station exists, it will maximize profits by charging a
high (“monopoly”) price because the gains from buyers willing to pay
the price exceed the lost revenue from buyers who stay away. If only a
few gas stations exist, they might illegally enter a cartel in which they
charge an above-market price and divide the profits, or they might in-
formally coordinate, which is generally not illegal> — though the social
harm is the same. In contrast, if many gas stations compete, prices will
be bargained down to the efficient level — the marginal cost — resulting
in lower prices for consumers and higher aggregate output of gasoline.

Labor market concentration creates monopsony (or, if more than one
employer, oligopsony, but we use these terms interchangeably) condi-
tions where labor market power is exercised by the buyer rather than
the seller (as in the example of gasoline stations). Employers are buyers
of labor who operate within a labor market. A labor market is a group

3 See Jordan Weissmann, Disability Insurance: America’s $ 124 Billion Secret Welfare Program,
THE ATLANTIC (Mar. 25, 2013), https://www.theatlantic.com/business/archive/zo13/03/disability-
insurance-americas-124-billion-secret-welfare-program/274302/ [https://perma.cc/ DHC7-HLgX].

4 See infra pp. 564-65.

5 PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW: AN ANALYSIS OF
ANTITRUST PRINCIPLES AND THEIR APPLICATION 9§ 1433a (4th ed. 2016).
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of jobs, between which workers can switch with relative ease (for exam-
ple, computer programmers, lawyers, or unskilled workers), located
within a geographic area usually defined by the commuting distance of
workers. A labor market is concentrated if only one or a few employers
hire from this pool of workers. For example, imagine the gas stations
employ specialist maintenance workers who monitor the gas pumping
equipment. If only a few gas stations exist in that area, and no other
firms (for example, oil refineries) hire from this pool of workers, then
the labor market is concentrated, and the employers have market power
in the labor market. To minimize labor costs, the employers will hold
wages down below what the workers would be paid in a competitive
labor market — their marginal revenue product. Thus, some people
qualified to work will refuse to do so, but the employers gain more from
wage savings than they lose from having a more limited pool of workers
from which to hire.

Curiously, while existing antitrust practice would readily consider
the effects of a gas station merger on the price of gas, it would ignore
the effects of the merger on the wages of specialist maintenance work-
ers.® In this paper, we outline how antitrust doctrine and regulatory
analysis can be modified to account for labor market power. We argue
there is no economic or legal basis for the omission of labor market con-
siderations from antitrust scrutiny, and we provide labor market ana-
logues of the existing standards used by regulators to scrutinize product
market mergers. Besides procedures for labor market definition and
measures of employer concentration, as in the Herfindahl-Hirschman
Index (HHI), we show how a slight modification of a commonly used
measure of “Upward Pricing Pressure” yields a measure of “Downward
Wage Pressure” that can be used to provide an alternative diagnostic for
labor market power. We provide a case study of how these ideas could
be applied to a hypothetical hospital merger using existing estimates of
employer market power in the nursing labor market. We also discuss
the role that merger simulation with structural econometric models can
play in evaluating labor market effects of mergers. Finally, we show
how other anticompetitive practices, such as vertical foreclosure, resale
price maintenance, and predatory pricing, have labor market parallels
that may warrant regulatory scrutiny from antitrust authorities.

Although product market concentration and labor market concen-
tration are both covered by antitrust law, product market concentration
has historically received a significant amount of attention from research-

6 See infra section 1.B.1, pp. 569—72. This is true in Europe as well. See Jacques Bourgeois &
Cormac O’Daly, Hard Times: Employment Issues in EU Merger Control, in CHANGES IN COM-
PETITION POLICY OVER THE LAST TWO DECADES 163, 163—-65 (Malgorzata Krasnodebska-
Tomkiel ed., 2010).
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ers and government officials, while labor market concentration has re-
ceived hardly any attention at all.” The Department of Justice (DOJ)
and Federal Trade Commission’s (FTC) Horizontal Merger Guidelines,
which are used to screen potential mergers for antitrust violations, pro-
vide an elaborate analytic framework for evaluating the product market
effects of mergers.® Yet, while the Merger Guidelines state that there is
no distinction between seller and buyer power,° they say nothing about
the possible adverse labor market effects of mergers. Similarly, while
there are thousands of reported cases involving allegations that firms
have illegally cartelized product markets, there are relatively few cases
involving allegations of illegally cartelized labor markets, and many if
not most of those cases involve specialized settings such as sports
leagues, which restrict the hiring of players.°

7 See Toana Marinescu & Herbert J. Hovenkamp, Anticompetitive Mergers in Labor Markets,
93 IND. L.J. (forthcoming 2018) (manuscript at 9), https://scholarship.law.upenn.edu/faculty_
scholarship/1965/ [https://perma.cc/A23X-ZM4T]; see also Herbert J. Hovenkamp, Whatever Did
Happen to the Antitrust Movement?, 93 NOTRE DAME L. REV. (forthcoming 2018) (manuscript at
48-56), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3097452 [https://perma.cc/R5XT-
SSDA] (arguing for greater attention in antitrust law to labor market effects); ALAN B. KRUEGER
& ERIC A. POSNER, HAMILTON PROJECT, A PROPOSAL FOR PROTECTING LOW-INCOME
WORKERS FROM MONOPSONY AND COLLUSION 12-13 (2018) (arguing that the Horizontal
Merger Guidelines should incorporate labor market effects). A related point is that monopsony in
general — including market power over inputs that are products rather than labor — has also
received less attention, legally and in commentary, than sell-side anticompetitive behavior, with
some people arguing that buy-side harms are legally actionable only if there is an independent harm
in the output market. For a discussion, and criticism, of this view, see C. Scott Hemphill & Nancy
L. Rose, Mergers that Harm Sellers, 1277 YALE L.J. 2078, 2087—92 (2018). This view seems to have
been taken by the Federal Trade Commission (FTC), though it conflicts with the Horizontal Merger
Guidelines, which the FTC coauthored. See id. at 2089—go; Statement of the Federal Trade
Commission Concerning the Proposed Acquisition of Medco Health Solutions by Express Scripts,
Inc., FTC File No. 111-0210, at 7-8 (Apr. 2, 2012), http://www.ftc.gov/sites/default/files/documents/
closing_letters/proposed-acquisition-medco-health-solutions-inc.express-scripts-inc./120402express
medcostatement.pdf [https://perma.cc/64ED-VWQE]. For other recent attention by law professors
to the problem of employer market power over workers, see, for example, ORLY LOBEL, TALENT
WANTS TO BE FREE (2013); Hiba Hafiz, Picketing in the New Economy, 39 CARDOZO L. REV.
1845, 1849-55 (2018).

8 U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, HORIZONTAL MERGER GUIDELINES
(2010) [hereinafter HORIZONTAL MERGER GUIDELINES].

9 Id. § 12 (“To evaluate whether a merger is likely to enhance market power on the buying side
of the market, the Agencies employ essentially the framework described above for evaluating
whether a merger is likely to enhance market power on the selling side of the market.”).

10 A Westlaw search for “product market” in the Antitrust Cases database yielded 1736 cases
since 2000, while a search for “labor market” yielded only 122 cases (as of January 10, 2018). If the
word “merger” is added to the search, the numbers fall to 366 and 10. In fact, in none of the ten
labor market cases was a merger blocked. The only major case in recent years where the labor
market effects of a merger were considered is United States v. Anthem, Inc., 855 F.3d 345 (D.C. Cir.
2017%), cert. dismissed, 137 S. Ct. 2250 (2017), where a court of appeals affirmed the district court’s
injunction against a merger because of its anticompetitive product market effects, id. at 368, but
the government also argued that the merger would have anticompetitive labor market effects, as
recognized by the dissent, id. at 377 (Kavanaugh, J., dissenting). For another minor example, see
Revised Competitive Impact Statement, United States v. Aetna, Inc., 64 Fed. Reg. 44,946 (Aug. 18,
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Concentration is just one source of market power. Others, as we
discuss below, include product differentiation and search frictions. All
these sources of market power create inefficiency and redistribution
from workers to firm owners. All sources of market power are acknowl-
edged as potential concerns for antitrust, and all can operate on both
the product market side as well as the labor market side. Yet antitrust
has focused almost exclusively on mitigating product market power.

This historic imbalance between what we will call product market
antitrust and labor market antitrust has no basis in economic theory.
From an economic standpoint, the dangers to public welfare posed by
product market power and labor market power are the same. As Adam
Smith recognized, businesses gain in the same way by exploiting product
market power and labor market power — enabling them to increase
profits by raising prices (in the first case) or by lowering costs (in the
second case).!* For that reason, businesses have the same incentive to
obtain product market power and labor market power. Hence the
need — in both cases — for an antitrust regime to prevent businesses
from obtaining product and labor market power except when there are
offsetting social gains.

Why, then, the imbalance between product and labor market anti-
trust? We do not know the answer to this question, but four possibilities
suggest themselves. First, while economic theory treats product markets
and labor markets similarly, legal theory has placed more emphasis on
product markets. The reason for this is that since the 1960s, legal schol-
ars have influentially argued that the amorphous norms of antitrust law
that prevailed earlier in the twentieth century should be replaced with
a laser-like focus on consumer welfare.!? The resulting shift in focus
naturally favored product market analysis because consumers are pri-
marily injured by price increases caused by product market power.* In
contrast, workers are primarily injured by the exercise of labor market
power.'* Of course, workers are consumers, and so workers benefited
from the law’s attention to product markets — but not as much as they
would have if the law had paid attention to labor markets as well.

Second, postwar economists assumed that labor markets are reason-
ably competitive, and accordingly that labor market power was not an

1999) (noting adverse effects of insurance company merger on doctors’ pay), cited in Hemphill &
Rose, supra note 7, at 2086 n.30. But even in this statement, the argument was just one of many
overlapping arguments opposing the acquisition in question and was never addressed by a court
because the parties settled.

11 1 ADAM SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF
NATIONS 82-85 (R.H. Campbell, A.S. Skinner & W.B. Todd eds., Clarendon Press 1976) (1776).

12 For a discussion, see Clayton J. Masterman, Note, The Customer Is Not Always Right: Bal-
ancing Worker and Customer Welfave in Antitrust Law, 69 VAND. L. REV. 1387 (2016).

13 See id. at 1401-03.

14 Jd. at 1402-03.
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important social problem. Most people live in urban areas where nu-
merous employers vie for workers. Workers can (and do) move around
the country if jobs are scarce or pay is low where they live, putting an
upper bound on the social cost of labor market power even if it exists.
It is only in recent years that many of these assumptions have been
thrown into doubt.’> Moreover, academic economics has long been di-
vided into separate fields of industrial organization (IO) and labor eco-
nomics. IO economists have focused on antitrust problems created by
mergers and other corporate actions, while labor economists have fo-
cused on labor and employment law. Partly as a result, labor economists
never developed the analytic tools relevant to forecasting the impact of
increased labor market power that are analogous to or draw on the mod-
els IO economists use to analyze product market power.

The DOJ and FTC rely heavily on advice from economists on their
staff when evaluating mergers and have frequently challenged mergers
based on their effects on product markets.'® Relying, we suspect, on the
traditional assumption of economists that labor markets are competitive,
the agencies have never blocked a merger because of its effect on labor
markets — or, even, as far as we know, given the labor market effects
of a potential merger more than cursory attention. Indeed, those agen-
cies have never, to our knowledge, employed an economist whose pri-
mary expertise is in labor markets.

Third, the traditional legal approach to protecting workers, which
took place “outside” antitrust law, may have seemed sufficient. This
traditional legal approach had two branches — labor law and employ-
ment law. Labor law protected workers who sought to form unions to
combat the market power of employers. The theory was that if workers
banded together, they could use legally mandated collective bargaining
and the threat of strikes to prevent employers from paying them monop-
sony wages. Employment law granted workers specific protections —
minimum wages, maximum hours, safe workplaces, privacy rights, and
the like. Employment law countered employer labor market power by
preventing employers from granting workers wages and benefits below
a somewhat artificial floor. However, both types of legal protection have
eroded over the years. Union activity has collapsed in the United States
because of deregulation, foreign competition, aggressive anti-union
tactics by employers, and a chilly legal environment.!” The federal

15 See infra section 1.A.4, pp. 560-360.

16 See Economic Analysis Group, UNITED STATES DEP’T OF JUSTICE, https://www.
justice.gov/atr/about-division/economic-analysis-group [https://perma.cc/BZ44-UH6Y].

17 Henry Farber, Daniel Herbst, Ilyana Kuziemko & Suresh Naidu, Unions and Inequality over
the Twentieth Century: New Evidence from Survey Data 5 (2018) (unpublished manuscript) (on file
with the Harvard Law School Library); Henry S. Farber & Bruce Western, Round Up the Usual
Suspects: The Decline of Unions in the Private Sectoy, 1973—-1998 (Princeton Univ. Indus. Relations
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minimum wage law has eroded through inflation;'® other employment
protections are vulnerable to the vagaries of budget setting and enforce-
ment priorities among the relevant agencies. And all these worker pro-
tection laws assume traditional employment practices, which are rapidly
being replaced by independent contractor arrangements, outsourcing,
and other practices of the “gig economy.”*®

Fourth, antitrust litigation against employers is more difficult than
antitrust litigation based on product market concentration, perhaps giv-
ing the illusion that the latter problem is more significant than the for-
mer. Product market litigation is often brought by large firms, which
have the resources and incentives to bear the high costs of complex and
expensive antitrust litigation.?° Class actions by consumers are also rel-
atively straightforward because, in a typical antitrust case involving
product markets, the argument is simply that the consumers paid a
higher price than they should have, which means that the consumers
share a common interest as required by courts.?! In contrast, virtually
no worker can hope to obtain damages in an antitrust action — even
with the treble damages rule?? — that would compensate her for the
cost of litigation. And class actions brought by workers hardly ever
succeed because workers — unlike consumers — are frequently in di-
verse positions, defeating the common interest requirement. Some
workers are senior, others are junior; some have benefits, others do not;
some have outside job opportunities, others do not; qualifications vary;
contract terms vary; and so on.??

The small number of successful antitrust cases involving labor mar-
kets bears out these observations. These cases involved highly special-
ized settings, including, for example, sports leagues that restricted

Section, Working Paper No. 437, 2000), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=
229810 [https://perma.cc/WZGs5-gLEN].

18 The federal minimum wage was last increased in 2009 to $7.25 by the Fair Minimum Wage
Act of 2007, Pub. L. No. 110-28, 121 Stat. 188 (codified as amended at 29 U.S.C. §§ 205-206, 208 (2012)).

19 DAVID WEIL, THE FISSURED WORKPLACE 93—-98 (3d ed. 2017); Lawrence F. Katz & Alan
B. Krueger, The Rise and Nature of Alternative Work Arrangements in the United States, 1995~
2zors5 (Nat’l Bureau of Econ. Research, Working Paper No. 22667, 2016), http://www.nber.org/
papers/w22667 [https://perma.cc/XW6A-JCHM]. On the relationship between monopsony and out-
sourcing, see Arindrajit Dube & Ethan Kaplan, Does Outsourcing Reduce Wages in the Low-Wage
Service Occupations? Evidence from Janitors and Guards, 63 INDUS. & LAB. REL. REV. 287 (2010);
Deborah Goldschmidt & Johannes F. Schmieder, T%e Rise of Domestic Outsourcing and the Evolu-
tion of the German Wage Structure, 132 Q.J. ECON. 1165 (2017%).

20 See Eric Kroh, The Firms that Handle the Most Antitvust Litigation, LAW360 (Nov. 15,
2016, 7:41 PM), https://www.law360.com/articles/862665/the-firms-that-handle-the-most-antitrust-
litigation [https://perma.cc/295Y-XERU].

21 See FED. R. C1IV. P. 23.

22 15 US.C. § 15(a) (2012).

23 See, e.g., Weisfeld v. Sun Chem. Corp., 84 F. App’x 257, 263—64 (3d Cir. 2004) (denying class
certification because of lack of common interest among workers). We discuss this problem in greater
detail below. See infra section 1.B.2, pp. 572—74.
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compensation arrangements of athletes, the fashion model market, and
doctors and nurses who were regulated by groups of hospitals.?* These
cases were brought by sophisticated and well-paid workers in unusual
market settings. Run-of-the-mill cases involving ordinary workers are
mostly unheard of. And because successful antitrust actions by workers
have been so rare, there is little developed law on the topic, which ren-
ders further litigation risky.

That was the intellectual and legal landscape until a few years ago.
The consensus that labor markets were competitive collapsed in re-
sponse to several events. First, there was the revelation that high-profile
Silicon Valley tech firms, including Apple and Google, entered no-
poaching agreements, in which they agreed not to hire each other’s em-
ployees.?® This type of horizontal agreement is a clear violation of the
Sherman Act. The firms settled with the government,?® but the casual
way in which such major firms, with sophisticated legal staffs, engaged
in such a blatant violation of the law appears to have alarmed antitrust
authorities. The government subsequently issued guidelines to human
resources offices warning them that even implicit agreements not to
poach competitors’ employees are illegal.?” In 2016 the White House
Council of Economic Advisors and the Department of Treasury issued
reports warning of the dangers of cartelized labor markets.?® Earlier
this year, the DOJ announced that it has launched criminal investiga-
tions of firms for entering no-poaching agreements.?°

Second, the recent discovery that noncompete agreements are ex-
traordinarily common and frequently applied to low-wage workers

24 See infra p. 570; see also Masters v. Wilhelmina Model Agency, Inc., No. oz Civ. 4911, 2003
WL 145556, at *5 (S.D.N.Y. Jan. 1%, 2003) (finding that models stated an antitrust claim against
modeling agencies).

25 See Garrison v. Oracle Corp., 159 F. Supp. 3d 1044, 1053-55 (N.D. Cal. 2016); United States
v. eBay, Inc., 968 F. Supp. 2d 1030, 1033 (N.D. Cal. 2013); In re High-Tech Emp. Antitrust Litig.,
985 F. Supp. 2d 1167, 1172—73 (N.D. Cal. 2013); see also In re Animation Workers Antitrust Litig.,
123 F. Supp. 3d 1175, 1181-84 (N.D. Cal. 2015).

26 Robin van der Meulen & Brian Morrison, An Update on Anti-Poach Enforcement and Class
Actions, LAW360 (July 11, 2018, 4:39 PM), https://www.law360.com/articles/1062 322/an-update-on-
anti-poach-enforcement-and-class-actions [https://perma.cc/8E7Z-MTPs].

27 ANTITRUST Div,, U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, ANTITRUST
GUIDANCE FOR HUMAN RESOURCE PROFESSIONALS 2 (2016), https://www.justice.gov/
atr/file/go3s11/download [https://perma.cc/5FXg-TSQK].

28 WHITE HOUSE, NON-COMPETE AGREEMENTS: ANALYSIS OF THE USAGE, POTEN-
TIAL ISSUES, AND STATE RESPONSES (2016), https://obamawhitehouse.archives.gov/sites/
default/files/non-competes_report_finalz.pdf [https://perma.cc/SGJg9-gUJP]; OFFICE OF ECON.
PoLICY, U.S. DEP’T OF THE TREASURY, NON-COMPETE CONTRACTS: ECONOMIC EFFECTS
AND POLICY IMPLICATIONS (2016), https://www.treasury.gov/resource-center/economic-policy/
Documents/UST %20Non-competes%20Report.pdf [https://perma.cc/A7QU-ZYG7].

29 Eleanor Tyler, Justice Dept. Is Going After “No-Poach” Agreements, BLOOMBERG BNA
(Jan. 19, 2018), https://www.bna.com/justice-dept-going-n73014474358/ [https://perma.cc/WU4A-
8MSK].
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raised suspicions that they were being used by employers to exploit their
labor market power. For example, Jimmy John’s, a sandwich franchise,
routinely required low-wage employees to sign covenants not to com-
pete, which apparently deterred those employees from moving to com-
petitors.?® The covenants not to compete were generally illegal under
state laws, but they likely had an in terrorem effect on workers who
could not afford to consult lawyers.®! The effect on Jimmy John’s em-
ployees was likely the effect that other noncompete agreements have
had: reduced mobility between jobs and possible suppressed wages.3?
Researchers subsequently learned that an enormous number of work-
ers — including low-income, relatively unskilled workers — are bound
by restrictive covenants. According to one study, in 2014 12% of work-
ers earning less than $40,000 per year with education below the college
level were bound by noncompetes.?* The study also found that workers
who entered noncompetes in certain labor markets did not receive a
compensating wage differential;** implying monopsonistic conditions
in those markets that caused harm to the employees. According to an-
other study, 24.5% of all workers reported that they are, or have been,
bound by a noncompete agreement.?> Relatedly, large franchises like
McDonald’s used no-poaching agreements to reduce competition among
franchisees for workers — which in some markets might have resulted
in considerable increases in market power. A study found that 53.3% of
major franchisors used no-poaching agreements in 2016, compared to
35.6% in 1996.3° News media reports provide additional anecdotal

30 Dave Jamieson, Jimmy John’s Makes Low-Wage Workers Sign “Oppressive” Noncompete
Agreements, HUFFINGTON POST (Oct. 13, 2014, 4:03 PM), https://www.huffingtonpost.com/2014/
10/13/jimmy-johns-non-compete_n_5978180.html [https://perma.cc/L87W-V8UL].

31 See Press Release, N.Y. State Office of the Attorney Gen., A.G. Schneiderman Announces
Settlement with Jimmy John’s to Stop Including Non-Compete Agreements in Hiring Packets
(June 22, 2016), https://ag.ny.gov/press-release/ag-schneiderman-announces-settlement-jimmy-
johns-stop-including-non-compete-agreements [https:/perma.cc/AY9C-GAG7].

32 OFFICE OF ECON. POLICY, U.S. DEP'T OF THE TREASURY, supra note 28, at 3; Matt
Marx, Deborah Strumsky & Lee Fleming, Mobility, Skills, and the Michigan Non-Compete Exper-
iment, 55 MGMT. SCI. 875 (2009). In 1985, Michigan’s legislature repealed section 145 of the state’s
antitrust act, which also (apparently unknown to the legislature) contained the prohibition against
noncompete clauses. See Michigan Antitrust Reform Act, 1984 Mich. Pub. Acts 1148. This inad-
vertent acceptance of noncompetes was swiftly seized on by firms, and Professors Matt Marx,
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evidence of the ubiquity of noncompetes and no-poaching agreements,
and their powerful effect on labor mobility.3”

Third, economists began investigating monopsony in labor markets.
An important spark for this work was a classic study by Professors
David Card and Alan Krueger, which found that employment levels
were not affected by a minimum wage hike in New Jersey in 1992.38
While controversial at the time, many other studies of minimum wage
increases in other jurisdictions and at other times produced similar re-
sults.?® A possible explanation for the result is that labor markets are
concentrated: if employers pay workers less than their marginal product,
then a minimum wage hike — if not too great — will result in higher
wages without disemployment. While other explanations are also pos-
sible, the monopsony theory gains credence from other studies of the last
several years, in which economists, using a range of methodologies as
well as previously unavailable sources of data, have found additional
evidence of widespread labor market concentration.*°

Fourth, a wave of industry consolidation has given employers greater
bargaining power in labor markets. This industry consolidation was
hardly a secret,*' but commentators focused on the possible effects on
product markets, not labor markets. For example, commentators wor-
ried that mergers in the airline industry — which reduced the total num-
ber of major American airlines operating in the United States from ten
in 2000 to four today — might raise ticket prices for consumers, but not
that it might suppress the wages of pilots, flight attendants, and airline
mechanics.#? Hospital consolidation has raised concerns about the

37 Conor Dougherty, How Noncompete Clauses Keep Workers Locked In, N.Y. TIMES (May 13,
2017), https://nyti.ms/2qcMtdl [https://perma.cc/NXH6-D3ZE]; Conor Dougherty, Noncompete
Pacts, Under Siege, Find Haven in Idaho, N.Y. TIMES (July 14, 2017), https://nyti.ms/2ujiW45
[https://perma.cc/L2HQ-LXFQ].
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ON EMPLOYMENT? (2013), http://cepr.net/documents/publications/min-wage-2013-02.pdf [https://
perma.cc/63QE-WJYS].

40 See José Azar, Ioana Marinescu & Marshall 1. Steinbaum, Labor Mavket Concentration 1o
(Nat’l Bureau of Econ. Research, Working Paper No. 24147, 2017%), http://www.nber.org/pa-
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creation of monopsony conditions for nurses, especially in small towns
and rural areas.*®* Consolidation has taken place in many less salient
industries as well, where working conditions are harsh and wages are
low. For example, the meatpacking industry has gone through a series
of mergers.** Because many food processing establishments are in re-
mote, rural areas where labor markets are concentrated, the effect of
mergers in this industry on wages could be significant. Consolidation
unique to the labor market has