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The Accord on Fire and Building Safety in Bangladesh:
A New Paradigm for Limiting Buyers’ Liability in
Global Supply Chains?{

The Accord on Fire and Building Safety in Bangladesh (the Accord)
is generally seen as a positive development in ensuring that Bangladeshi
garment industry workers have access to safe working conditions. A cen-
tral structural difference between the Accord and earlier corporate social
responsibility (CSR) initiatives is that the Accord takes the form of an
enforceable contract that directly connects first-world buyers with repre-
sentatives of the third-world laborers of their supply chains. Traditionally,
CSR mechanisms tread a fine line between a promise of decent labor condi-
tions, often targeted at first-world consumers, and the nonbinding nature
of such mechanisms, at least from the perspective of third-world laborers.
The chief competitor of the Accord, the Alliance for Bangladesh Worker
Safety (the Alliance), follows the traditional model. Thus the Accord repre-
sents a break from earlier nonbinding and worker-exclusive CSR by pro-
viding a new paradigm stressing enforceability and inclusivity.

The novel structural aspects of the Accord are viewed positively by
scholarship, interest groups, and general reporting. My starting point
is this distinction between the positive, empowering image atiributed
to the enforceable agreement in the case of the Accord and the nega-
tive, hollow-words image of compliance mechanisms that do not take
the form of an enforceable agreement, such as the Alliance. I argue
that the possibilities for controlling liability allowed by an enforceable
governance agreement can outweigh the possibilities for controlling
liability allowed by reliance on strict conceptions of privity. From this
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perspective, the Accord can be critiqued as the herald of a new CSR
paradigm that allows buyers new methods for controlling liability
over their global supply chains. Additionally, the new paradigm comes
with a whitewashing effect towards consumers and regulators. I argue
that even more pronounced, however, can be its whitewashing effect
towards adjudicators. Courts and arbitral tribunals may be prone to
value the sanctity of the four-corners private ordering of transnational
contracts, such as the Accord, over locally embedded legal safeguards.

InTRODUCTION: FROM NONBINDING TO ENFORCEABLE CORPORATE SOCIAL
RESPONSIBILITY

The Accord on Fire and Building Safety in Bangladesh (the
Accord)! is generally seen as a positive development in ensuring that
third-world garment industry workers have access to safe working
conditions.? A central structural difference between the Accord and
most earlier corporate social responsibility (CSR) initiatives is that the
Accord takes the form of an enforceable contract that provides direct
benefits to workers in Bangladeshi factories.? Traditionally, CSR mech-
anisms tread a fine line between a promise of decent labor conditions,
often targeted at first-world consumers, and the nonbinding nature of
such mechanisms, at least from the perspective of third-world labor-
ers.* The chief competitor of the Accord, the Alliance for Bangladesh
Worker Safety (the Alliance), follows the traditional model.?

The question of how to organize the governance of a supply chain,
via enforceable governance contracts, such as the Accord, or nonbind-
ing governance mechanisms, such as the Alliance, has broad conse-
quences. Production often takes place in global supply chains consisting

1. Accorp oN Fire & BuiLping SAFETY IN BANGLADESH (May 13, 2013), http://bangla-
deshaccord.org/wp-content/uploads/the_accord.pdf [hereinafter BANGLADESH AcCORD].

2. This can be seen in scholarly writing, such as Mark Anner, Jennifer Bair &
Jeremy Blasi, Toward Joint Liability in Global Supply Chains: Addressing the Root
Causes of Labor Violations in International Subcontracting Networks, 35 Comp. LaB. L. &
Por’y J. 1, 29-30 (2013); Beryl ter Haar & Maarten Keune, One Step Forward or More
Window-Dressing? A Legal Analysis of Recent CSR Initiatives in the Garment Industry
in Bangladesh, 30 INT'L J. Comp. LaB. L. & Inpus. REL. 5, 24 (2014); in general report-
ing, such as Steven Greenhouse & Jim Yardley, Global Retailers Join Safety Plan for
Bangladesh, N.Y. Tives (May 13, 2013), http://www.nytimes.com/2013/05/14/world/asia/
bangladeshs-cabinet-approves-changes-to-labor-laws.html; and in statements from
worker-rights-initiative groups, such as Clean Clothes Campaign & Maquila Solidarity
Network, The History Behind the Bangladesh Fire and Safety Accord (July 8, 2013),
http://www.cleanclothes.org/resources/background/history-bangladesh-safety-accord/
view.

3. Anner, Bair & Blasi, supra note 2, at 29-30; ter Haar & Keune, supra note 2,
at 24. The Accord is discussed in more detail in Part I.

4. ter Haar and Keune, supra note 2, at 7-9.

5. ALLIANCE FOR BaNGLADESH WORKER SAFETY, http:/www.bangladeshworkersafety.
org. The Accord, the Alliance, and salient features and differences between the two are
discussed in Part I.
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of chains or networks of contracts.® In such structures, contract bound-
aries traditionally severe liability between actors not in privity. At the
same time, buyers may wish to establish control over their entire sup-
ply chains, for example by spreading cost management, R&D, or ethi-
cal requirements throughout the chain of contracts.” In particular, one
can ask whether a governance contract, such as the Accord, that estab-
lishes privity between supply-chain actors that otherwise would be
without privity,® is from a supply-chain-governance perspective more
effective than nonbinding mechanisms, such as the Alliance, that claim
not to interrupt the privity relationships in a chain of contracts.
Scholarship and more general reporting on the Accord seem uni-
formly positive regarding its enforceable nature.? My focus in this Article
is this distinction between the positive, empowering image attributed to
the enforceable agreement in the case of the Accord and the negative,
hollow-words image of compliance mechanisms, such as the Alliance,
that do not take the form of an enforceable agreement. I argue that the
possibilities for controlling liability allowed by an enforceable govern-
ance agreement may outweigh the possibilities for controlling liability
allowed by reliance on strict conceptions of privity. From this perspec-
tive, the Accord, without prejudice to any positive effects it may have, can
be critiqued as providing a new paradigm for controlling the liability of
buyers towards their global supply chains. In addition to its possibilities
for limiting and controlling liability, the positive image of this new par-
adigm brings with it a general whitewashing effect towards consumers
and regulators. Even more pronounced may be its whitewashing effect
towards adjudicators. Courts and arbitral tribunals may be prone to
value the sanctity of the four-corners private ordering of transnational
contracts, such as the Accord, over locally embedded legal safeguards.
The structure of this Article is as follows. This Introduction is fol-
lowed in Part I by an overview of the Accord and the Alliance and some

6. For example,in 2013 the United Nations Conference on Trade and Development
(UNCTAD) estimated that 80% of global trade takes place in global value chains gov-
erned by transnational corporations through either ownership of foreign affiliates or
various kinds of contractual relationships. UNCTAD, WorrLp INvESTMENT REPORT 2013,
at 135, U.N. Doc. UNCTAD/WIR/2013, Sales No. E.13.I1.D.5 (2013). For illustrative
descriptions of contracting in global value chains, see, e.g., UNCTAD, WORLD INVESTMENT
ReporT 2011, ch. 4, UN. Doc. UNCTAD/WIR/2011, Sales No. E.11.I1.D.2 (2011); Gary
Gereffi, Global Value Chains in a Post-Washington Consensus World, 21 Rev. INT'L PoL.
Econ. 9, 17-23 (2014); John Humphrey, Upgrading in Global Value Chains 3-5 (Int’l
Labour Org. World Comm’n on the Soc. Dimension of Globalization, Working Paper No.
28, 2004); Ricuarp Locke, THE Promise anp Limits oF Private Power: PrRomoTING LABOR
STANDARDS IN A GLOBAL Economy 4—7 (2013).

7. See, e.g., Kevin B. Sobel-Read, Global Value Chains: A Framework for Analysis,
5 TrRaNSNAT'L LEGAL THEORY 364 (2014); Jaakko Salminen, Contract-Boundary-Spanning
Governance Mechanisms: Conceptualizing Fragmented and Globalized Production as
Collectively Governed Entities, 23 IND. J. GLOBAL LEcAL Stup. 709 (2016).

8. Even if,in the case of the Accord, this takes place through union representation.

9. Seesupranotes 2 and 3 and more generally infra Part I. For some general report-
ing highlighting the positive image attributed to the enforceability of the Accord already
early on, see, e.g., Steven Greenhouse, U.S. Retailers See Big Risk in Safety Plan for
Factoriesin Bangladesh,N.Y. Tmves (May 22,2013), http://www.nytimes.com/2013/05/23/
business/legal-experts-debate-us-retailers-risks-of-signing-bangladesh-accord.html.
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of their salient features and critiques. In Part II, focus is on a general
critique of governance through contract. This critique is coupled with
a historical-comparative look at how law has countered the liability-
limiting effects of various kinds of contractual structures in relation
to defective products, a development arguably comparable to supply-
chain liability or, put another way, production liability. I then extend
this critique to discuss its implications for understanding the two par-
adigms of controlling supply-chain liability represented by the Accord
and Alliance. In Part III, I look at current discussions of extending lia-
bility in global supply chains. I argue that, from a buyer’s perspective,
there is a tangible risk for seeing buyers as liable for damages aris-
ing out of inadequate control of their supply chains when governance
mechanisms similar to the Alliance are used. In Part IV, I argue that if
mechanisms such as the Alliance no longer offer adequate certainty for
controlling liability, buyers may be pushed towards using direct gov-
ernance contracts, such as the Accord, to control liability. I ground this
argument in a discussion of the possibilities allowed by a direct gov-
ernance contract for controlling supply-chain liability using the Accord
as an example. In the Conclusion, I outline the differences of enforcea-
ble and inclusive CSR mechanisms, as represented by the Accord, and
the existing paradigm of nonbinding and exclusive CSR mechanisms,
as represented by the Alliance, and note the general potential for a
paradigm shift in CSR mechanisms. Despite their radically different
legal underpinnings, these two paradigms share similar fundamental
flaws in their reliance on the benevolence of global buyers. This leads
me to raise the question of the adequacy of existing legal safeguards if
structures akin to the Accord see increased use for controlling liability.

I. Two CoNTRASTING APPROACHES TO CSR: THE AccorD ON FIRE AND
BuiLDING SAFETY IN BANGLADESH AND THE ALLIANCE FOR
BANGLADESH WORKER SAFETY

A. Same Old Story? A Catastrophe-Turned-Media-Uproar Gives
Rise to New CSR Instruments!®

On April 24, 2013, the Rana Plaza building, housing among other
things several garment factories in Savar, Bangladesh, collapsed cata-
strophically, resulting in the deaths of over a thousand factory workers
and global media uproar.!! In the aftermath, some companies utilizing

10. For example, Nike’s early CSR initiatives in the 1990s are seen as a response
to outrage following media coverage of working conditions at supplier factories. See
Locke, supra note 6, at 49-50.

11. For example, the New York Times has extensively covered the disaster and the
different global initiatives that have followed in its aftermath. Using the search term
“Rana Plaza” on the New York Times website provides a source of general reporting on
the topic. For an overview, see Editorial, One Year After Rana Plaza, N.Y. TiMES (Apr.
27, 2014), http://www.nytimes.com/2014/04/28/opinion/one-year-after-rana-plaza.html.
For a more victim-oriented perspective, see Jason Motlagh, The Ghosts of Rana Plaza,
90 Va. Q. Rev. (Spring 2014), http://www.vqronline.org/reporting-articles/2014/04/
ghosts-rana-plaza.
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Bangladeshi garment suppliers went as far as to withdraw all produc-
tion from Bangladesh due to the local government’s perceived failure
to enforce safety standards.!? A number of fashion and retail compa-
nies, however, attempted a more constructive approach to improving
working conditions in Bangladesh. This has resulted in two competing
CSR initiatives, the Accord on Fire and Building Safety in Bangladesh
and the Alliance for Bangladesh Worker Safety.!?

The success of these approaches in benefiting the workers of the
Bangladesh garment industry is under debate.!* Regardless, the two
initiatives offer an interesting comparison between two structurally
very different models of supply-chain governance. One, the Accord, is
based on a dedicated governance contract between buyer companies
and the global and local representatives of their suppliers’ workers.

12. See, e.g., Steven Greenhouse, Bangladesh Fears an Exodus of Apparel Firms,
N.Y. Times (May 2, 2013), http://www.nytimes.com/2013/05/03/business/factory-own-
ers-in-bangladesh-fear-firms-will-exit.html; Wendy Wysong, When It’s So Broke You
Can’t Fix It: The Decision Not to Do Business in Highly Corrupt Countries, CLIFFORD
CHaNncE (June 23, 2014), http:/www.cliffordchance.com/briefings/2014/06/when_it_s_
so_brokeyoucantfixitth.html.

13. See BaNGLADESH AcCORD, supra note 1; ALLIANCE FOR BANGLADESH WORKER
SAFETY, supra note 5. For scholarly discussion comparing and situating the two ini-
tiatives in a broader context, see, e.g., Anner, Bair & Blasi, supra note 2 (situating
the Accord in global and historical contexts, in particular in comparison to jobber’s
agreements in twentieth-century United States); ter Haar & Keune, supra note 2
(comparing the Accord with the Alliance from a transnational private regulation per-
spective); Benjamin A. Evans, Accord on Fire and Building Safety in Bangladesh: An
International Response to Bangladesh Labor Conditions, 40 N.C. J. InT'L L. & Com.
Rea. 597 (2014) (discussing the Accord and the Alliance in light of their background);
Alexandra Rose Caleca, The Effects of Globalization on Bangladesh’s Ready-Made
Garment Industry: The High Cost of Cheap Clothing, 40 Brook. J. INT'L L. 279 (2014)
(arguing for a regulatory effort in the United States, in particular via certification, for
improving working conditions in the ready-made-garment sector in Bangladesh). For
a comparison of the two initiatives by workers’ rights activists, see Comparison: The
Accord on Fire and Building Safety in Bangladesh and the Gap/Walmart Scheme,
CrLean CrotHes CawmpaigN (July 10, 2013), http://www.cleanclothes.org/resources/
background/comparison-safety-accord-and-the-gap-walmart-scheme/view.

14. For a critical view claiming that only a minority of Bangladeshi workers
are covered by the two initiatives, see SaraH LaBowiTz & DOROTHEE BAUuMANN-PAULY,
N.Y.U. Stern CENTER FOrR BusiNess aND HumaN RicaTs, BEYoND THE Tip OF THE ICEBERG:
BancrLapesH’s ForcoTTEN APPAREL WORKERS (2015). For an opposite view critiquing the
methodology of the previous study and arguing that the majority of Bangladesh gar-
ment workers are in fact covered, see MARK ANNER & JENNIFER BAIR, PENN STATE CENTRE
FOR GLOBAL WORKERS’ RicHTS, THE BULK OF THE ICEBERG: A CRITIQUE OF THE STERN CENTER’S
REePORT ON WORKER SAFETY IN BANGLADESH (2016), http:/lser.la.psu.edu/gwr/documents/
CGWRCritiqueofSternReport.pdf. For an example of a critique towards an individ-
ual company’s, H&M’s, efforts under the Accord, see CLEAN CLOTHES CAMPAIGN ET AL.,
Evarvation oF H&M CoMPLIANCE WITH SAFETY ACTION PLANS FOR STRATEGIC SUPPLIERS IN
BancrapesH (Sept. 2015), http:/www.cleanclothes.org/resources/publications/hm-ban-
gladesh-september-2015.pdf. For a recent example of a broader structural critique of
the Accord, arguing that it functions as a governance technology that backs the collec-
tive economic domination of buyers in global supply chains, see Johannes Norpoth &
Christian Scheper, Qualifying Legal Force in Transnational Labour Regulation: The
Case of the Accord on Fire and Building Safety (unpublished paper presented at the 5
Years After Rana Plaza: Consequences for Labor Standards Workshop, Free University
of Berlin, Faculty of Business and Economics, Apr. 27-28, 2018) (on file with author).
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The other, the Alliance, is based on a group of buyer companies pooling
together to coordinate gratuitous aid without an agreement enforce-
able by the representatives of their suppliers’ workers. To facilitate
discussion of these two models of supply-chain governance and the
paradigm shift in governance that they may entail, I outline in the fol-
lowing two subsections some salient features, differences, and critiques
of the Accord and the Alliance.

B. The Accord

The website of the Accord describes it as “an independent, legally
binding agreement between brands and trade unions designed to
work towards a safe and healthy Bangladeshi Ready-Made Garment
Industry.”' This description highlights the two novel structural char-
acteristics of the Accord that distinguish it from other CSR initiatives.
The first is the nature of the Accord as an “independent, legally bind-
ing agreement.” The direct enforceability of the Accord via its arbi-
tration clause is a major differentiation from most, if not all, other
private CSR alternatives. It has also been a deal-killing issue for a
number of U.S. buyers that have refused to join the Accord due to its
binding nature and thus also a contributory reason for the existence
of two initiatives, the Accord and the Alliance, instead of just one.'¢

The second defining structural characteristic is the inclusion of not
just first-world buyers but also of global and Bangladeshi trade unions
as parties to the agreement. For example, even when Beryl ter Haar
and Maarten Keune argue that as an example of transnational pri-
vate regulation (TPR) the Accord cannot create de jure legally binding
norms, the inclusion of worker representatives is an important legiti-
mating factor for any de facto legal effects the Accord may have.!” The
inclusivity of the Accord has also historical significance. Mark Anner,
Jennifer Bair, and Jeremy Blasi view the Accord in this sense as a like-
ness to twentieth-century jobber’s agreements in the United States,
through which trade unions contractually arranged what in practice
was joint liability between contractors and employers towards employ-
ees in the garment industry.!8

Its nature as a binding and enforceable agreement and its inclu-
sivity of supplier employees via their representatives are the founda-
tional structural characteristics of the Accord, differentiating it from
earlier TPR/CSR instruments.'® In practice, these two characteristics
translate to a number of more specific contractual provisions. Key

15. See BANGLADESH ACCORD, supra note 1.

16. Benjamin Hensler & Jeremy Blasi, Making Global Corporations’ Labor Rights
Commitments Legally Enforceable: The Bangladesh Breakthrough, CLEAN CLOTHES
CampaieN (June 18, 2013), http://www.cleanclothes.org/resources/recommended-read-
ing/making-global-corporations2019-labor-rights-commitments-legally-enforceable-
the-bangladesh-breakthrough. See also Greenhouse, supra note 9.

17. Ter Haar & Keune, supra note 2, at 17-19.

18. Anner, Bair & Blasi, supra note 2.

19. On the structural differences between the Accord and the Alliance, see gener-
ally ter Haar & Keune, supra note 2, at 16-25.
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provisions that the buyer signatories commit to over the five-year
span of the Accord include the following:

e disclosure of Bangladeshi suppliers and submitting these sup-
pliers to safety inspections led by recognized and independent
experts;2°

e public disclosure of inspection reports;?!

® requiring suppliers to implement repairs and renovations as
determined in the inspections;??

e paying suppliers prices that make possible repairs and renova-
tions and the safe operation of factories and maintaining supplier
relationships throughout the five-year length of the program;?

e allowing democratically elected worker representatives into
supplier factories to educate workers about workplace safety
and worker rights;?*

e guaranteeing certain rights to workers of factories affected by
renovations or by the implementation of the Accord, such as
the right to refuse unsafe work conditions and efforts towards
maintaining their income during factory downtime;? and

e ceasing business with suppliers who fail to comply with these
requirements.28

20. BancLADESH AccorD, supra note 1, arts. 19, 20. Factory lists are available at
List of Factories, Accorp oN FIRE & BLDG. SAFETY IN BANGL. , http: //bangladeshaccord
org/factories/list- factorles/ while general information on the inspections is available
at Inspections, Accorp oN FiRE & BLba. SAFETY IN BANGL., http://bangladeshaccord.org/
inspections/.

21. BaNGLADESH ACCORD, supra note 1, arts. 19, 20. See also Inspection Reports and
Corrective Action Plans, Accorp oN FIRE & BLpa. SareTY IN BANGL., http://accord.fairfac-
tories.org/ffcweb/Web/ManageSuppliers/InspectionReportsEnglish.aspx.

22. See BANGLADESH ACCORD, supra note 1, arts. 12, 21. See generally Remediation,
Accorp oN FIre & BLpG. SAFETY IN BANGL., http://bangladeshaccord.org/remediation/. For
some practical examples, see Resource Centre, Accorp oN FIRE & BLDG. SAFETY IN BANGL.,
http://bangladeshaccord.org/factories/resource-centre/.

23. See BANGLADESH ACCORD, supra note 1, arts. 22, 23. See generally Remediation,
supra note 22. For some practical examples, see Finance for Remediation to Accord
Standards, Accord oN FIre & BLpc. SAFETY IN BaNGL., http:/bangladeshaccord.org/wp-
content/uploads/Financing-Remediation-Guidance.pdf.

24. See BANGLADESH ACCORD, supra note 1, arts. 1, 16-18. See generally Safety
Committees, Accord oN FIRE & Brpc. SAFETY IN BaNnGL., http:/bangladeshaccord.org/
safety-committees/. For a practical example,see Safety Committee Factory Walk-Through
Improves Workplace Safety, Accorp oN FIRE & BLpG. SAFETY IN BANGL., http://banglade-
shaccord.org/safety-committee-factory-walk-through-improves-workplace-safety/.

25. See BANGLADESH ACCORD, supra note 1, arts. 13—-15. The more direct worker-
related obligations of the signatories include requiring suppliers to maintain workers’
employment and income during any downtime for renovations for up to six months
(Article 13), reasonable efforts to find safe work places for those whose employment
has been terminated due to a loss of orders (Article 14); and requiring suppliers to
respect workers’ rights to refuse unsafe work without discrimination or loss of pay
(Article 15). These are discussed in more detail in Part IV.

26. See BANGLADESH ACCORD, supra note 1, arts. 13, 21. Information on terminated
suppliers is available at Terminated Suppliers, Accorp oN FIRE & BLDG. SAFETY IN
BanaL., http:/bangladeshaccord.org/terminated-suppliers/.
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Despite its novel approach in the global TPR/CSR context, the
Accord has also been criticized. A major focus of this critique is the
narrow subjective scope of the Accord. For example Anner, Bair, and
Blasi, who compare the Accord to earlier U.S. jobber’s agreements,
note that the Accord “covers only one area of labor standards—worker
safety—which was not the focus of the jobber’s agreements,” while job-
ber’s agreements were more broadly oriented toward joint liability of
buyers and suppliers towards workers for fair labor conditions.?” The
efficiency of the Accord in providing Bangladeshi workers with safe
working places is also under critical debate.?® A critical assessment
of the overall efficiency of the Accord, when compared to the Alliance,
may be necessary in evaluating whether the structural advances of
the Accord can in practice make a positive difference in worker safety
when compared to other initiatives, but that discussion is beyond the
scope of this Article.

The enforcement mechanism included in the Accord in any case
seems to work. In two arbitrations raised by union parties against
global fashion brands who were not seen to act in accordance
with the Accord, the procedural objections made by the garment
companies were overcome following which they agreed to settle.??
Furthermore, after the upcoming expiration of the five-year term
of the Accord in May 2018, a successor, dubbed the “2018 Accord on
Fire and Building Safety in Bangladesh,” is set to enter into force
on May 31, 2018.3° While generally similar in substance, the 2018
Accord does contain some changes, for example, in relation to dis-
pute resolution.?!

In short, the Accord is a dedicated governance contract that con-
nects the two ends of a global supply chain.??> Within the limited
field of fire and building safety in the Bangladeshi garment indus-
try, the Accord complements the chains of contracts that constitute
a supply chain between first-world buyers and Bangladeshi sup-
pliers. While the Accord as a governance contract does not directly

27. For a critique of the Accord, see Anner, Bair & Blasi, supra note 2, at 30. For a
similar critique, see ter Haar & Keune, supra note 2, at 25.

28. See supra note 14; see in particular CLEAN CLOTHES CAMPAIGN ET AL., Supra note
14.

29. For the two settlements, see Dominic Rushe, Unions Reach $2.3m Settlement
on Bangladesh Textile Factory Safety, THE GUARDIAN (Jan. 22, 2018), https://www.the-
guardian.com/business/2018/jan/22/bandgladesh-textile-factory-safety-unions-settle-
ment. The procedural objections are discussed infra Part IV.

30. See 2018 Accorp oN Fire & BrLpa. Sarery IN BaNGLaDESH (May 13, 2018), http:/
bangladeshaccord.org/wp-content/uploads/2018-Accord-full-text.pdf.

31. Information on some of the substantive differences is available at Frequently
Asked Questions, Accorp oN FIRE & BLpa. SAFETY IN BaNGL., http:/bangladeshaccord.
org/about/faqs/. Some of the procedural differences related to dispute resolution are
discussed in Part IV.

32. See Salminen, supra note 7.
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affect the relationship between suppliers and their workers due to
the suppliers not being party to the Accord, it creates a direct con-
tractual link between buyer companies and the representatives of
their suppliers’ employees. This raises the question of what the buy-
ers receive from the agreement from a legal standing point: Is the
direct contractual relationship used not only to coordinate certain
benefits and rights to supplier employees but also to control the lia-
bility of the buyers?

C. TheAlliance

Unlike the Accord, which is an agreement between buyers and
unions representing supplier employees, the Alliance for Bangladesh
Worker Safety is a Delaware corporation with primarily North
American buyers as its members. The Alliance uses similar lan-
guage in its marketing as the Accord, for example by describing itself
as: “a legally binding, five-year commitment to improve safety in
Bangladeshi ready-made garment (RMG) factories.”?

So what is the difference between the legally binding commit-
ment, as per the Alliance, and the legally binding agreement, as per
the Accord? According to the Alliance FAQ, “legally binding” in the
case of the Alliance is understood as follows:

Membership to the Alliance is a five-year commitment—and
the agreement and its terms that are legally binding on all
of its Members. The Alliance Board of Directors—chaired by
an Independent Director—has the authority to seek bind-
ing arbitration against any Member who does not satisfy its
obligations under the agreement, and to publicly expel them
for failure to abide by other commitments set forth in the
Members Agreement.3

This approach has been criticized by workers’ rights groups who
argue that the Alliance superficially resembles the Accord while
omitting the Accord’s most important substantive elements.?> Anner,
Bair, and Blasi summarize this critique as focusing on three main
issues.?® These are, first, that the Alliance does not mandate monetary

33. See About the Alliance for Bangladesh Worker Safety, ALL. FOR BANGL. WORKER
SAFETY, http://www.bangladeshworkersafety.org/who-we-are/about-the-alliance.

34. See Alliance FAQ, AiL. For BanaL. WoRrkER SaFETY, http:/www.bangladesh-
workersafety.org/who-we-are/faq (replying to the question “Is the Alliance Legally
Binding?”).

35. Press Release, Clean Clothes Campaign, Safety Scheme GAP and Walmart
Only “Empty Promises” (July 10, 2013), http:/www.cleanclothes.org/mews/press-
releases/2013/07/10/safety-scheme-gap-and-walmart. See also Comparison: The
Accord on Fire and Building Safety in Bangladesh and the Gap/Walmart Scheme,
supra note 13.

36. Anner, Bair & Blasi, supra note 2, at 30.
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contributions from participants apart from administrative fees and a
nonobligatory loan program; second, that the Alliance lacks enforce-
ment provisions; and third, that the Alliance was developed and is
governed without worker participation. According to workers’ rights
activists, this leads to the Alliance working to “undercut the Accord
by providing a less onerous and less rigorous alternative.”” Ter Haar
and Keune offer a similar critique of the legitimacy of the Alliance due
to the exclusion of worker representatives from any binding mechan-
ism.?® In particular, they note that the Alliance

relies on traditional command-and-control mechanisms and
monitoring by means of financial-style auditing, with little
attention for the capabilities of the Bangladeshi factories and
workers to identify and address problems, or the dangers of
unreliable or false information supplied to audits. As such, it
bears a strong resemblance to the early period of unilateral
CSR codes that were often not effective in practice.?®

Finally, the critique aimed at the Accord’s narrow scope, discussed
above in relation to the Accord, is similarly applicable to the Alliance.

As with the Accord, whether the Alliance is empty promises or
making a change is under debate.*® Furthermore, the Accord and the
Alliance exist at least partially in mutual recognition of one another,
in particular due to the fact that supplier factories may produce cloth-
ing for both Accord parties and Alliance members and therefore may
fall under the scope of both initiatives.*!

Again, the relative success of either initiative is not the focus
here. Instead, my focus is on the different approaches to controlling
liability that the two initiatives entail. From this perspective, the dif-
ferences of the two in relation to the contractual construction of sup-
ply chain governance are crucial. The Accord is an agreement between
buyers and the representatives of supplier employees to coordinate
factory safety, whereas the Alliance is a commitment between buyers
to coordinate safety efforts aimed at supplier factories. To make the
difference between the two even clearer, the Alliance includes explicit
noncommittal language that is lacking in the Accord. For example, the
Alliance Member Agreement states that

[tlhe Members expressly intend that no rights be created in
any third parties by virtue of the undertakings to which the
Members have committed to each other in this Agreement.

37. Id.

38. Ter Haar & Keune, supra note 2.

39. Id. at 24.

40. See supra note 14.

41. See, e.g., Brap LOEWEN, BANGLADESH ACCORD ON FIRE AND BUILDING SAFETY & ALLIANCE
FOR BANGLADESH WORKER SAFETY, ACCESS TO FACTORIES FOR REMEDIATION VERIFICATION, http:/
bangladeshaccord.org/wp-content/uploads/Joint-follow-up-inspection-letter.pdf.
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The sole rights to enforce any alleged breach of such com-
mitments by a Member are through the processes described
in the Bylaws. No Member has any right of action or other
claim against another Member arising out of this Agreement,
or such Member’s participation in the Alliance, all of which
are hereby waived and released.*?

From the perspective of this Article the crucial difference between
the Alliance and the Accord is that the Alliance specifically tries not
to establish a legally relevant connection between buyers and their
suppliers’ employees. Instead, Alliance members try to avoid any
appearance of such a relationship and resort to the lack of privity
between them and their suppliers’ employees apparently as a means
of controlling liability. The Accord, on the contrary, establishes privity
between Accord companies and the representatives of their supplier
employees via a direct contract. This difference between the Alliance
and the Accord has a crucial impact on how liability may be concep-
tualized in the case of either governance mechanism. To understand
the effects of these two radically different approaches to controlling
liability between buyers and their suppliers’ employees, I will next
look at the relationship between contractual governance mechanisms
and liability.

II. GoverNaNCE TaHrouGH CONTRACT AND GLOBAL SuprpLY CHAINS

A. Systematizing the Contractual Governance of Supply Chains

Contract governance is a broad interdisciplinary topic focusing on
the role and regulation of contracts in governance.*® Florian Moslein
and Karl Riesenhuber see it as comprising four potentially overlap-
ping topics of research.** The first topic is “governance of contract
law,” with a focus on the institutional framework of contract law rule
making.*> The second topic is “governance of contracts,” with a focus
on institutions that constitute the framework of private transactions,
such as pacta sunt servanda and its various exceptions.*® The third
topic is “governance by means of contract law,” where the focus is on
using contract law as an instrument to achieve specific regulatory

42. See Members Agreement, ALL. FOR BancL. WORKER SAFETY art. 10.4, http://www.
bangladeshworkersafety.org/files/Alliance-Member-Agreement-FINAL.pdf.

43. See, e.g., Peer Zumbansen, Private Ordering in a Globalizing World: Still
Searching for the Basis of Contract, 14 Inp. J. GLoBAL LEcAL Stup. 181 (2007); Florian
Maoslein & Karl Riesenhuber, Contract Governance—A Draft Research Agenda, 5 EUR.
REev. Conr. L. 248 (2009); ConTRACT GOVERNANCE: DIMENSIONS IN LAW AND INTERDISCIPLINARY
REesearcH (Stefan Grundmann, Florian Méslein & Karl Riesenhuber eds., 2015).
Generally on the objectives of governance research, see David Levi-Faur, From “Big
Government” to “Big Governance”?, in THE OxrorRD HANDBOOK OF GOVERNANCE 3 (David
Levi-Faur ed., 2012).

44. Moslein & Riesenhuber, supra note 43, at 260.

45. Id. at 260-68.

46. Id. at 268-74.
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goals, similarly to using tax law in steering habits of consumption.*’
The fourth topic is “governance through contract,” where the focus is
on using contracts to create frameworks of governance.*®

Following Moslein and Riesenhuber’s framework, my focus here
is on the disjuncture between governance of contracts and governance
through contract. Peer Zumbansen has discussed the relationship of
the two under American legal theory.*® In particular, in some cases,
governance through contract can be used to configure legal relation-
ships in a way that overrides the ability of governance of contracts to
balance the interests of the different parties.’® In relation to supply
chains, this disjuncture can extend to relationships between actors
that are not party to the same contract. For example, the Alliance is
a governance mechanism that allows buyers control over their supply
chains without a direct contractual relationship that extends to all
other actors in the supply chain. Similarly, codes of conduct incorpo-
rated in the contract between a buyer and its first-tier supplier may
be intended to affect the whole supply chain even when the buyer is in
privity only with its first-tier supplier.

Legal scholarship has not focused on separating different types
of governance through contract.?® Other disciplines have more read-
ily taken up the task of developing typological models of governance
through contract. A number of these approaches build on Ronald
Coase’s classic question of why actors in some cases choose to gov-
ern their supply relationships through contracts relying on market-
price mechanisms (“markets”) while in other cases they choose to
vertically integrate supply relationships into hierarchically governed
corporations (“hierarchies”).5? In particular, research has focused on
whether there are further modes of organization beyond markets and
hierarchies.?® Two well-known examples of identifying further modes

47. Id. at 274-81.

48. Id. at 281-87.

49. Peer Zumbansen, The Law of Society: Governance Through Contract, 14 InND.
dJ. GLoBaL LecaL Stup. 191 (2007).

50. See, e.g., id.; Jay M. Feinman, Un-Making Law: The Classical Revival in the
Common Law, 28 SEAaTTLE U. L. REv. 1 (2004).

51. While different contract types are clearly regulated by different sets of rules,
discussion related to governance through contract seems to focus more generally on the
use of contracts to remove private ordering from public regulation. See, e.g., Zumbansen,
supra note 43, at 184-85; Zumbansen, supra note 49. Some exceptions may be provided
by multidisciplinary work grounded in both social sciences and legal dogmatics, such
as for example Gunther Teubner’s notion of networked contracts, where under specific
factual conditions special relationships (instead of contractual relationships) may arise
between actors not connected by a formal contract but involved in the same network
of contracts. For an English translation, see GUNTHER TEUBNER, NETWORKS AS CONNECTED
ConTtracTs (Hugh Collins ed., Michelle Everson trans., Hart Publishing 2011) (2004).

52. See, e.g., Ronald Coase, The Nature of the Firm, 4 Economica 386, 390 (1937).

53. In particular Oliver Williamson has been associated with this line of research,
proposing that factors such as the asset specificity, recurrence, and uncertainty of trans-
actions govern the choice between modes of organization. For an overview of Williamson’s
argument coupled with critique and further development, see, e.g., Walter Powell, Neither
Market nor Hierarchy: Network Forms of Organization, 12 Res. Ora. BEHAv. 295 (1990).
The basic model developed by Williamson has since been acknowledged as foundational
to governance literature: see, e.g., Levi-Faur, supra note 43, at 5-6.
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of organization based on contract include Oliver Williamson’s 1979
paper Transaction-Cost Economics: The Governance of Contractual
Relations® and Gary Gereffi, John Humphrey, and Timothy Sturgeon’s
2005 paper The Governance of Global Value Chains.%

Both Williamson and Gereffi, Humphrey, and Sturgeon argue that
the special characteristics of certain supply relationships result in modes
of governance that are different from both markets and hierarchies.5
In both cases these new modes of governance are based on contract.
Williamson identifies two additional types of governance through con-
tract between markets and hierarchies,® while Gereffi and colleagues
identify three additional types of governance through contract.?® From
a legal perspective, both models can be critiqued for their theoretical
and practical vagueness.?® Furthermore, from the perspective of supply-
chain governance, a key challenge is that existing literature focuses pri-
marily on bilateral contractual relationships, i.e., a traditional notion
of the parties to a contract.®® Even the governance model of Gereffi,

54. Oliver Williamson, Transaction-Cost Economics: The Governance of Contractual
Relations, 22 J.L.. & Econ. 233 (1979).

55. Gary Gereffi, John Humphrey & Timothy Sturgeon, The Governance of Global
Value Chains, 12 Rev. INT’L PoL. Econ. 78 (2005).

56. For Williamson, key factors in locating these additional forms of governance
are asset-specificity, recurrence, and uncertainty, while for Gereffi, Humphrey, and
Sturgeon, the focus is on the complexity of transactions, the ability of actors to codify
transactions, and the capabilities of the supply base. See Williamson, supra note 54, at
239; Gereffi, Humphrey & Sturgeon, supra note 55, at 85.

57. The additional forms of governance through contract identified by Williamson
are “trilateral governance,” focusing in particular on the possibilities afforded by third-
party-led dispute resolution and standards, and “bilateral governance,” encompassing
various “relational” mechanisms for adapting contracts. See Williamson, supra note 54,
at 247-53.

58. The additional forms of governance through contract identified by Gereffi,
Humphrey, and Sturgeon are “modular governance,” based on the use of standards,
“relational governance,” based on either close relationships of trust or specific con-
tractual mechanisms, and “captive governance,” which is characterized by asymmetri-
cal power relationships resulting in contractual practices that, from a legal standing
point, could perhaps be categorized as unconscionable or near-unconscionable. Gereffi,
Humphrey & Sturgeon, supra note 55, at 84—88.

59. For example, Williamson, supra note 54, at 238 n.26, is right in noting the
importance of generalized models of contract for theory. Nonetheless, Williamson’s
model becomes vague in part due to its use of Ian Macneil’s theorization of relational
contract, which is vague in itself. See, e.g., Ian Macneil, Contracts: Adjustment of Long-
Term Economic Relations Under Classical, Neoclassical, and Relational Contract Law,
72 Nw. U. L. Rev. 854 (1978). Gereffi and colleagues, on the other hand, base their ana-
lytical model on an evaluation of earlier studies, but have no explicit legal foundation
for their differentiation of four different kinds of governance through contract. Gereffi,
Humphrey & Sturgeon, supra note 55, at 82—84. For a general critique of the lack of
focus on legal structures in global value chain theory, see Grietje Baars et al., The Role
of Law in Global Value Chains: A Research Manifesto, 4 LonpoN Rev. INT'L L. 57 (2016).

60. For example, Moslein & Riesenhuber, supra note 43, at 284, state that under
governance through contract “the range of governance is different, given that gov-
ernance through contract can, due to the privity of contract, only affect the relation-
ship of the parties as such.” While they acknowledge that contracts can have effects
beyond the parties through enforceable promises to third parties, they do not discuss
the effects that contractual private ordering may have on other forms of action, such
as founding and limiting third party claims arising in tort, which would be important
for a broader systematization of third-party effects.
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Humphrey, and Sturgeon, which is ostensibly focused on supply chains,
primarily deals with the governance aspects of the relationship between
alead firm and its first-tier supplier.®! In formulating a legally meaning-
ful approach to the contractual governance of supply chains, this could
be seen as a serious flaw: it is generally acknowledged that contracts can
extend their reach to nonparties, for example by founding and limiting
tortious causes of action from third parties.%?

Empirical studies have also described the use of contractual mech-
anisms to extend governance beyond privity.%? In particular, Richard
Locke’s extensive work focuses on the practical effect that different
governance through contract approaches implemented by buyers have
on supplier employees.®* Locke identifies three consecutive stages of
development in supply-chain governance in relation to governing
working conditions in supplier factories, each stage trying to over-
come its predecessor’s defects but simultaneously laden with its own
shortcomings.® This leads Locke to critique the general inadequacy of
current modes of governance through contract in global supply chains.
On the one hand, he argues that buyers should be more deeply inte-
grated into their supply chains, for example through partnering.®®

61. Gereffi, Humphrey & Sturgeon, supra note 55, at 98, state that the “global
value chains framework focuses on the nature and content of the inter-firm linkages,
and the power that regulates value chain coordination, mainly between buyers and the
first few tiers of suppliers [as opposed to a value-chain-wide-governance perspective
taking into account both ends of a value chain].” While this would imply a focus on
at least a few tiers of suppliers, in practice the provided examples center on bilateral
relationships, as does the graphical overview of different nonhierarchical governance
types presented in Id. at 89 (fig.1). On the other hand, Kevin Sobel-Read uses the gen-
eral lens of global value chain theory to critique traditional approaches to contracting,
inter alia, for focusing too much on bilateral relations. See Sobel-Read, supra note 7, at
396-400.

62. See, e.g., Mark Gergen, Privity’s Shadow: Exculpatory Terms in Extended
Forms of Private Ordering, 43 Fra. St. U. L. REv. 1 (2015); Jane Stapleton, Duty of Care
and Economic Loss: A Wider Agenda, 107 Law Q. Rev. 249, 286-92 (1991). More gener-
ally, see Baars et al., supra note 59.

63. For just two examples, see Peter Kajiter & Harri Kulmala, Open-Book
Accounting in Networks: Potential Achievements and Reasons for Failures, 16 MacwmT.
Accr. REs. 179 (2005), and the two detailed reports of Séteilyturvakeskus (the Finnish
Nuclear and Radiation Safety Authority) on subcontracting related to the still-ongoing
construction of the Olkiluoto 3 nuclear reactor: SATEILYTURVAKESKUS (STUK), MANAGEMENT
OF SAFETY REQUIREMENTS IN SUBCONTRACTING DURING THE OLKILUOTO 3 NUCLEAR POWER
Prant ConstrucTiON PHASE (Jan. 2006), https:/www.stuk.fi/documents/88234/148256/
investigation_report.pdf/29551dcb-928d-434b-bd95-807f808179ae; SATEILYTURVAKESKUS
(STUK), INVESTIGATION OF THE PROCUREMENT AND SUPPLY OF THE EMERGENCY DIESEL
GENERATORS (EDG) AND RELATED AUXILIARY SYSTEMS AND EQUIPMENT FOR THE OLKILUOTO 3
NucLear Power Prant Unir (May 2011), https://www.stuk.fi/documents/88234/148256/
OL3-EDG-investigation-report.pdf/15eb63a9-90ac-44c4-8953-e8f89b72b2d8.

64. Locke, supra note 6.

65. In the first stage, there is no explicit control of working conditions at sup-
plier facilities. The second stage, private compliance, uses standards, such as codes
of conduct, that buyers pass down to their various tiers of suppliers as contractual
requirements, coupled with auditing and accountability mechanisms. Id. at 24ff. The
third stage, capability building, implements specific mechanisms of cooperation and
development between buyers, suppliers, and their workers for improving working con-
ditions. Id. at 78ff.

66. Id.at 153-55.
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On the other hand, he highlights the necessity of public regulation
in complementing governance through contract.’” Together, these two
critiques could be seen to comprise a fourth stage of development in
relation to supply-chain governance.

Locke’s work offers an interesting contrast to the models of
Williamson and Gereffi and colleagues. While all three critiques focus
on contracts as governance structures, Locke is the only one to conduct
an extensive study focusing on actual contractual provisions and their
effects. Thus, he offers a more robust starting point for differentiat-
ing between forms of governance through contract. Not only that, but
he also offers an empirically backed critique of governance through
contract by providing concrete evidence of its reliance on either the
benevolence of buyers or the efficiency of regulators.

In line with their nonlegal approaches, none of these perspec-
tives on supply-chain governance discusses the legal effects of differ-
ent governance mechanisms. To remedy this, I have proposed earlier
a more legally focused framework of “contract-boundary-spanning”
governance mechanisms.®® In the current preliminary stage of the
framework, I attempt to overcome the vagueness (from a contractual
perspective) of Gereffi, Humphrey, and Sturgeon’s work by combining
it with empirical research on contractual mechanisms, such as Locke’s
work, in order to provide an analytical tool that is more descriptive
from the perspective of legal doctrines. In particular, the framework
focuses on different contractual methods for extending control beyond
privity.%® Relevant here is that contract-boundary-spanning govern-
ance comes in two primary forms. On the one hand, supply chains can
be complemented with a dedicated governance contract that directly
connects the two ends of a supply chain in addition to being indirectly
connected via the underlying chain of contracts. Here, the Accord
serves as a possible example. On the other hand, there are governance
mechanisms that try to “blend in” in indirect chains of contractual
relationships. Here, the Alliance provides an example as it comple-
ments its members’ supply chains without explicitly interfering with
the overall contractual structure of the chain.

These two basic approaches, one utilizing a dedicated governance
contract and the other “blending in” into an existing contractual struc-
ture, can have very different outcomes from a legal perspective. The
former, while clearly establishing a contractual relationship, may entail

67. Id.at 172-73.

68. Salminen, supra note 7.

69. While acknowledging the generally broad nature of the categorization, I fol-
lowed Gereffi and colleagues in using the terms market governance, in which no mech-
anisms beyond market price are used by buyers to extend control beyond first tier
suppliers; modular governance, where standards such as codes of conduct are cascaded
to all members of the supply chain; and relational governance, where a broad range
of contractually embedded techniques of communication and cooperation are used to
create a level of control beyond privity. Id.
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questions of conflict of contracts.” The latter is clouded by uncertainty in
that it entails questions of whether the governance relationship can have
legal effect in the first place and, if so, whether these effects are catego-
rized as contractual, tortious, or something else.” Until at least recently,
this uncertainty has been effectively used to limit liability for the inad-
equate governance of supply chains.” On the other hand, if liability is
found in the case of the latter approach, then the former approach, a
dedicated governance contract, could potentially be used to limit this lia-
bility.”® To provide background to the discussion of the potential of these
two basic modes of governance through contract in limiting liability and
how law might respond, I will turn to the history of product liability law.

B. The Interaction of Governance Through Contract and Governance
of Contract in the Development of Product Liability Law

Reflection on the relationship between governance through con-
tract and governance of contract has a lengthy history in legal scholar-
ship.™ For the sake of argument, the development of product liability
law could also be framed from this perspective. In particular, the
historical evolution of product liability law provides a comparative
example of how governance of contract has developed in different
jurisdictions in reply to the challenges posed by new forms of gover-
nance through contract, in particular the widespread use of contractu-
ally organized distribution chains and disclaimers of liability.” This
narrative can also provide a legal-doctrinal frame of reference for dis-
cussing the role of contract governance in supply-chain liability. In
particular, supply-chain liability could be seen as a form of production
liability, thus enabling the comparison of the development of contract
governance in two arguably similar contexts.”™

70. Id. at 737-38.

71. Id. at 738-39.

72. See, e.g., Doe v. Wal-Mart, 572 F.3d 677 (9th Cir. 2009), discussed infra in Part
II1.

73. See infra Parts I1I, IV.

74. See, e.g., Zumbansen, supra note 49.

75. In European jurisdictions, the historical homegrown approaches to product
liability discussed below have to a major extent been replaced by the Council Directive
85/374/EEC of 25 July 1985 on the Approximation of the Laws, Regulations and
Administrative Provisions of the Member States Concerning Liability for Defective
Products, 1985 O.d. (L. 210) 29 (EC). For an overview of how the directive has affected
some European jurisdictions, see THE DeveLopmMENT OF Propuct LiaBiLITY (Simon
Whittaker ed., 2010).

76. Some comparisons have been drawn between product liability and different
forms of production liability. In relation to a parent company’s liability towards its
subsidiaries’ employees, see Richard Meeran, Tort Litigation Against Multinational
Corporations for Violation of Human Rights: An Overview of the Position Outside the
United States, 3 Crty U. H.K. L. Rev. 1,6 (2011). In relation to a buyer’s liability towards
its suppliers’ employees, see Cees van Dam, Tort Law and Human Rights: Brothers in
Arms on the Role of Tort Law in the Area of Business and Human Rights, 2 J. Eur.
Torr L. 221, 253 (2011). From an economic perspective, Richard Baldwin argues that
fragmentation of distribution and production are the result of two specific currents of
globalization. See, e.g., Richard Baldwin, Prime Minister’s Office, Econ. Council of Fin.,
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By the mid-nineteenth century, the mutual relationship of con-
tract and tort under the common law was unclear.”” For example, in
the 1842 English ruling in Winterbottom v. Wright, the existence of
a contract seemed to prohibit actions under tort against the parties
to the contract even from those not in privity with them.” There are
different explanations for this ruling, such as the unavailability in
the circumstances of the case of an applicable tort action under early
nineteenth-century English law.” Nonetheless, the ruling gave rise
to the “privity” or “contract” fallacy that was later on used to outright
bar actions under tort in cases related to contract.®’ This gave con-
tracts a broad protective effect against claims under tort from non-
privy actors.

The privity fallacy was countered by the development of a gen-
eral tort of negligence by American and English courts, in partic-
ular in relation to defective goods.®! In the United States the 1916
ruling in MacPherson v. Buick® and in England the 1932 ruling in
Donoghue v. Stevenson®® are seen to establish the modern tort of neg-
ligence, allowing claims under negligence to coexist alongside contrac-
tual arrangements.?* From the perspective of product liability, this
development was driven by the rise of fragmented distribution chains
where buyers were often reliant on a manufacturer’s marketing to dif-
ferentiate between products bought from retailers that were not eas-
ily appraisable, such as prepackaged foodstuffs or automobiles, and
where mere users who had no relation to the chain of sales might
have no remedy whatsoever under contract. Had the privity fallacy
continued, it would have allowed manufacturers immunity from tort
liability for defective goods.®?

Globalisation: The Great Unbundling(s) (Sept. 20, 2006), http://appli8.hec.fr/map/files/
globalisationthegreatunbundling(s).pdf. Baldwin’s line of argument could be used to
draw a comparison between product liability, one of the root causes of which was the
fragmentation of distribution, and production liability, entailed by the fragmentation
of production if one argues that production liability thus shares a fundamental root
cause with product liability. There are, of course, also undeniable differences between
product liability and any conceptualization of production liability, for which see, e.g.,
van Dam, supra, at 253.

77. For historical background, see, e.g., Vernon Palmer, Why Privity Entered
Tort—An Historical Reexamination of Winterbottom v. Wright, 27 Awm. J. LEcar Hist.
85 (1983); Simon Whittaker, The Development of Product Liability in England, in THE
DeveLopMENT oF ProDUCT LIABILITY, supra note 75, at 51, 55-60.

78. (1842) 152 Eng. Rep. 402; 10 M. & W. 108.

79. Palmer, supra note 77.

80. Palmer uses contract fallacy, while for example Stapleton, supra note 62, at
250, refers to privity fallacy. For the spread of the fallacy to the United States, see, e.g.,
Savings Bank v. Ward, 100 U.S. 195 (1879).

81. See, e.g., Whittaker, supra note 77, at 54—75; JANE STAPLETON, PRODUCT LIABILITY
16-22 (1994).

82. 111 N.E. 1050 (1916).

83. [1932] UKHL 100, [1932] AC 562 (appeal taken from Scot.).

84. STAPLETON, supra note 81, at 16-21.

85. Id. at 19-21.

220z Arenuer g0 uo 1senb Aq 6806205/ L 7/2/99/2101e/[ofe/wod" dno"olwspese)/:sdjy Wouj papeojumMoq


http://appli8.hec.fr/map/files/globalisationthegreatunbundling(s).pdf
http://appli8.hec.fr/map/files/globalisationthegreatunbundling(s).pdf

428 THE AMERICAN JOURNAL OF COMPARATIVE LAW [Vol. 66

This, of course, is not the whole story. The common law traditions
of England and the United States had begun to fracture more gener-
ally in their conceptualizations of contract and tort. This is visible,
for example, in relation to contractual third-party beneficiary doc-
trines. In continental legal systems, third-party beneficiary doctrines
were explicitly allowed for example by the French Civil Code and the
German Biirgerliches Gesetzbuch.?¢ In England, however, the doctrine
was expressly prohibited from the mid-nineteenth century until the
passing of the 1999 Contracts (Rights of Third Parties) Act.?” Even
after the passing of the Act, English law prefers actions under tort
in some cases that would fall under contract in other legal systems.®®

In the United States, various contractual actions based on third-
party beneficiary doctrines were increasingly allowed from the end
of the nineteenth century onwards.?? More interestingly, however, to
counter some of the deficiencies of tortious actions in relation to lia-
bility for defective products, such as the need to show a defendant’s
negligence, American courts started experimenting with contractual
actions that went much further than doctrines of third-party benefi-
ciaries.” Actions perceived as contractual warranties allowed even
non-privy actors, such as users of defective goods, to sue manufactur-
ers or distributors under contract. For example the 1960 Henningsen
v. Bloomfield Motors ruling from the New dJersey Supreme Court
allowed a user to sue the retailer and manufacturer of a defective

86. For discussion in English on third-party beneficiary doctrines in France and
Germany, see, e.g., Simon Whittaker, Privity of Contract and the Law of Tort: The
French Experience, 15 OxForD J. LEGAL Stup. 327 (1995); Basi. MARKESINIS, THE GERMAN
Law or Torts 58-69 (4th ed. 2002).

87. For the common starting points of English and American common law, see,
e.g., Melvin A. Eisenberg, Third Party Beneficiaries, 92 Corum. L. Rev. 1358, 1366-67
(1992). For discussion of developments in England prior to and following the Contracts
(Rights of Third Parties) Act 1999, c. 31 (Eng.), see, e.g., EpwiN PeEL, TrEITEL’S THE Law
oF CoNTRACT 622—25 (12th ed. 2007).

88. One example is the ruling in White v. Jones [1995] UKHL 5, [1995] AC 207
(appeal taken from Eng.). The case concerned a solicitor’s erroneous drafting of a will.
The court saw that the solicitor’s liability towards the intended legatees was in tort
(but also covered pure economic loss). The Contracts (Rights of Third Parties) Act 1999
would not cover cases such as White v. Jones because under the Act intended legatees
would be seen as unintended beneficiaries of the contract. See PEEL, supra note 87, at
694-95. In the United States similar cases have been classified as potentially falling
under both contract and tort causes of actions (MARKESINIS, supra note 86, at 332), while
for example in Germany similar situations fall under contractual liability (MARKESINTS,
supra note 86, at 328-38). See generally Israel Gilead, Non-consensual Liability of a
Contracting Party: Contract, Negligence, Both, or In-Between?, 3 THEORETICAL INQUIRIES
L. 511 (2002).

89. Eisenberg, supra note 87.

90. STAPLETON, supra note 81, at 20-29. For the vast multiplicity of the different
actions tested in different U.S. jurisdictions, see, e.g., William Prosser, The Assault
upon the Citadel (Strict Liability to the Consumer), 69 YaLt L.J. 1059 (1960); William
Prosser, The Fall of the Citadel (Strict Liability to the Consumer), 50 Minn. L. Rev. 791
(1966) [hereinafter Prosser, The Fall of the Citadel].
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automobile under a contractual warranty theory while at the same
time overriding contractual limitation clauses.”!

Such use of contractual causes of action, overriding both a lack
of privity and contractual disclaimers, was not conceivable under
English law. At the same time, however, contracts continued to cause
problems in England for claims under both contract and tort. The
rule of caveat emptor in contracts of sales of goods had been abolished
through the 1893 Sale of Goods Act which gave rise to implied war-
ranties of merchantability.?? The law did not, however, limit the ruling
out of this statutory liability.®® As a result, manufacturers and sellers
started providing “guarantees” which ostensibly provided a level of
protection to users but, in practice, reduced the possibility and scope
of claims under both implied warranties and the tort of negligence,
even for personal injury.®* The use of such guarantees spread to such
an extent that legislative action finally prohibited the use of unrea-
sonable contract terms, including “guarantees,” for limiting liability
through the 1977 Unfair Contract Terms Act.%

In the United States, the use of actions founded in contract for
overriding privity had its own opposition.?® Product liability law, while
retaining a stricter nature than normal negligence, was soon subju-
gated primarily to the field of tort, for example on the grounds that
product liability was a policy concern and thus more appropriately
governed by tort rather than contract.®” As a result, liability for defec-
tive products was also capped because relegating product liability to
the domain of tort meant that the economic loss rule, which typically
rules out liability for pure economic loss under tort, became applica-
ble.®® While in theory pure economic loss may be recoverable under
the tort of negligence in both England and in the United States, in
practice recovery of such is restricted in both countries.®® Thus for
example in England in order to recover pure economic loss under the
tort of negligence not only the general requirements of a duty of care

91. 161 A.2d 69 (N.J. 1960). For discussion, see Prosser, The Fall of the Citadel,
supra note 90.

92. Sale of Goods Act 1893, 56 & 57 Vict. c. 71 (Eng.). For developments related to
the act, see, e.g., Whittaker, supra note 77, at 61-69.

93. See, e.g., Whittaker, supra note 77, at 68—-69, 83; STAPLETON, supra note 81, at
39-44.

94. Whittaker, supra note 77, at 68—69, 83; STAPLETON, supra note 81, at 39-44. For
a definition of “consumer guarantee,” see PEEL, supra note 87, at 270.

95. Unfair Contract Terms Act 1977, c. 50. For a discussion, see Whittaker, supra
note 77, at 68—69, 83; STAPLETON, supra note 81, at 39—44.

96. See, e.g., STAPLETON, supra note 81, at 23—29.

97. Id.

98. Id. On the economic loss rule, see also JAay FEINMAN, PROFESSIONAL LIABILITY TO
TaIRD ParTIES 24-25, 61-63 (3d ed. 2013).

99. On the recoverability of pure economic loss under English law, see, e.g., MarRk
Lunney & KeN OripHANT, TorT Law: TExT AND MATERIALS 379-464 (2010). In the United
States, see, e.g., FEINMAN, supra note 98; D.W. Robertson, An American Perspective on
Negligence, in MARKESINIS AND DEAKIN’S TorT Law 283, 293—-302 (Simon Deakin, Angus
Johnston & Basil Markesinis eds., 6th ed. 2008).
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must be fulfilled but also the additional requirements for recovery of
pure economic loss.1%

Doctrinal developments establishing liability for defective prod-
ucts took place also in other jurisdictions, such as Germany and
France. Here, however, the initial parameters of contract and tort
were radically different when compared to nineteenth-century com-
mon law. In particular, both French and German law were open to
the use of contractual actions beyond privity in a broader scope than
English or American law.!%!

Under French law, contractual causes of action have played a
key role in establishing product liability beyond privity for those con-
nected to the chain of sales. Under so-called actions directes, a buyer
could sue any other member of the chain of sales for breach of war-
ranty.'%2 Furthermore, French courts established that professional sel-
lers are under an irrebuttable presumption of awareness of hidden
defects in goods and thus cannot exempt themselves from damages
arising out of such.!®® Those outside the chain of sales, such as mere
users of products, had to rely on the French law of delict. Here, too, the
courts developed a rule under which the putting into circulation of a
defective good by a professional constituted negligence.!* At the same
time, the French law of delict allowed recovery of all types of damages
without interference from contractual arrangements, so that this two-
way approach allowed both those within the chain of sales and mere
users similar possibilities for recovery of damages.'%

German law has similarly been more open to actions based in con-
tract. In particular, contracts can more easily have an effect beyond
privity through doctrines such as “protective effects of contracts
towards third parties” or “transferred loss,” which in many cases lead
to pure economic loss being recoverable under contract in cases which
under English law would require recourse to tort.'% German schol-
arly discussion also supported the use of contractual techniques for
establishing a general approach to product liability.!” Nonetheless,
the German Supreme Court adopted a delictual approach.'®® In doing

100. See, e.g., LUNNEY & OLIPHANT, supra note 99, at 451-58.

101. See, e.g., Whittaker, supra note 86; MARKESINIS, supra note 86; Gilead, supra
note 88.

102. For their role in developing liability for defective products, see, e.g., Jean-
Sébastien Borghetti, The Development of Product Liability in France, in THE
DeveELOPMENT OF ProDUCT LIABILITY, supra note 75, at 87, 93—-94; Whittaker, supra note
86, at 343.

103. Borghetti, supra note 102, at 95-96.

104. Id. at 96-97.

105. Id. at 97-99.

106. Gerhard Wagner, Development of Product Liability in Germany, in THE
DEVELOPMENT OF ProDUCT LIABILITY, supra note 75, at 114, 122—-23; MARKESINIS, supra
note 86, at 58-67.

107. Wagner, supra note 106, at 123—-33; MARKESINIS, supra note 86, at 94-97.

108. Wagner, supra note 106, at 123—24; MARKESINIS, supra note 86, at 97-99.
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so, it developed a “duty to organize one’s business” to overcome the
challenges posed by the German law of delict, such as a lack of true
vicarious liability.!%° This duty requires businesses to ensure that no
third parties are injured during the course of business, with the added
result that defects in products are used to imply a presumption of
negligence.10

C. The Accord and the Alliance: Two Polar Opposites of Governance
Through Contract

The Accord and the Alliance represent, from a legal-structural
perspective, two very different modes of supply-chain governance. The
Alliance is based on a nonbinding model of supply-chain governance
that blends into the supply chain’s contractual structure. Through the
Alliance, buyers coordinate their de facto possibilities for controlling
working conditions in supplier factories. This control, however, does
not unambiguously translate into a legally relevant connection upon
which liability for inadequate governance could be grounded. This
is because of the liability-limiting potential of the chain of contracts
constituting the supply chain, where the nature of the indirect rela-
tionship between the buyer and its supplier’s employees is clouded in
uncertainty. On the other hand, as shown by the example of product
liability, private law has developed specific mechanisms to counter the
fragmentation of chains of contracts. Depending on the details of gov-
ernance mechanisms and the parameters of governance of contract in
relevant legal systems, liability for inadequate supply-chain govern-
ance could conceivably be found under a number of different theories
of contract or tort. I will discuss some of these approaches in Part III.

The Accord, on the other hand, deviates from the traditional non-
binding model of supply-chain governance. It establishes a dedicated
governance contract between buyers and their suppliers’ employees,
resulting unambiguously in a legally relevant relationship. Thus,
there is little question of the contractual nature of liability between
buyers and the representatives of their suppliers’ employees for any
promises made in mechanisms like the Accord. On the other hand, as
seen in the example of product liability, contracts can be used to limit
new forms of tort liability not only through their mere existence but
also through more proactive means, such as in the form of “guaran-
tees.” Suppose that the risk of a buyer facing liability for inadequate
governance of its supply chain under the theories discussed in Part
III starts to outweigh the liability-limiting potential of noncommittal
models of supply-chain governance. This raises the question of to what
extent mechanisms such as the Accord can serve to limit any new

109. Wagner, supra note 106, at 124-26.
110. Id. at 125-28.
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liabilities opened up by developments in law. I will discuss the poten-
tial of using mechanisms such as the Accord in limiting supply-chain
liability in Part IV.

III. EstaBLISHING ProDpucTION LiaBILITY THROUGH PRIVATE LAW

A major strand of recent literature has focused on foreign direct
liability, or whether a parent company can be held liable for the acts
of its subsidiaries.!!! Less focus has been on the question of whether
a buyer can be held liable for the inadequate governance of its sup-
ply chain.!*? The history of product liability shows that contract and
tort causes of action can and have been used to establish liability in
chains of contracts.!'® Here, I focus on the question of whether there is
a tangible risk of liability under private law for a buyer’s inadequate
governance of its supply chain when using nonbinding governance
mechanisms such as the Alliance.

More specifically, I look at the possibilities for actors lower down a
chain of contracts, such as supplier employees, to sue buyers for inad-
equate supply-chain governance resulting in for example unfair or
unsafe working conditions. This approach focuses on contract or tort
duties arising out of the governance arrangements of buyers. With a
few exceptions, the discussion here is focused on North American and
European jurisdictions even if the substantive law in tort actions is
in many cases that of where the damage occurs, for example the law

111. See, e.g., Peter Rott & Vibe Ulfbeck, Supply Chain Liability of Multinational
Corporations?, 23 Eur. Rev. Priv. L. 415 (2015); Liesbeth Enneking, The Future of
Foreign Direct Liability? Exploring the International Relevance of the Dutch Shell
Nigeria Case, 10 UtrecHT L. REv. 44 (2014); Michael D. Goldhaber, Corporate Human
Rights Litigation in Non-U.S. Courts: A Comparative Scorecard,3 U.C. IrviNE L. REv. 127
(2013); Meeran, supra note 76; van Dam, supra note 76, at 247-51; Peter Muchlinski,
The Changing Face of Transnational Business Governance: Private Corporate Law
Liability and Accountability of Transnational Groups in a Post-Financial Crisis World,
18 Inp. J. GLoBAL LEGAL STUD. 665, 685-90 (2011).

112. But see, e.g., Philipp Wesche & Miriam Saage-Maal}, Holding Companies
Liable for Human Rights Abuses Related to Foreign Subsidiaries and Suppliers Before
German Civil Courts: Lessons from Jabir and Others v KiK, 16 Hum. Rrs. L. Rev. 370
(2016); Rott & Ulfbeck, supra note 111, at 434-36; Madeleine Conway, A New Duty of
Care? Tort Liability from Voluntary Human Rights Due Diligence in Global Supply
Chains, 40 Queens L.J. 741 (2015); van Dam, supra note 76, at 251-53; Debra Cohen
Maryanov, Sweatshop Liability: Corporate Codes of Conduct and the Governance of
Labor Standards in the International Supply Chain, 14 Lewis & Crark L. Rev. 397
(2010); Joe Phillips & Suk-Jun Lim, Their Brothers’ Keeper: Global Buyers and the
Legal Duty to Protect Suppliers’ Employees, 61 Rurcers L. Rev. 333 (2008). For a
U.S. domestic perspective on joint employership in supply chains, see, e.g., Davip WEIL,
THE F1ssurep WorkpLACE: WHY WORK BEcAME So BAD ror So Many anp WaAT Can BE Done
10 IMPROVE IT (2014). For the institutional framework of supply-chain governance, see,
e.g., Galit Sarfaty, Shining Light on Global Supply Chains, 56 Harv. InT'L L.J. 419
(2015); Radu Mares, The Limits of Supply Chain Responsibility: A Critical Analysis
of Corporate Responsibility Instruments, 79 Norpic J. INT'L L. 193 (2010); Kenneth
Amaeshi, Onyeka Osuji & Paul Nnodim, Corporate Social Responsibility in Supply
Chains of Global Brands: A Boundaryless Responsibility? Clarifications, Exceptions
and Implications, 81 J. Bus. Etnics 223 (2008).

113. See supra Part II.
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of Bangladesh or Pakistan as in recent high-profile cases of supply-
chain liability in Canada, the United States, and Germany.!'* This
focus on certain North American and European jurisdictions is moti-
vated in part by practical limitations and in part by my focus on sup-
ply-chain governance mechanisms that are embedded in contract. If
the action lies in contract, then the substantive law applicable to the
relevant contractual arrangements would most probably apply and,
from the perspective of first-world buyers, this would in many cases
probably be a North American or European jurisdiction familiar to
the buyer.!'® In particular, in relation to governance contracts such as
the Accord, choice of law becomes primarily contractual.!!® Another
reason for focusing on these jurisdictions is that despite choice of
law under tort pointing towards the law of the place where damage
occurred, in many of the recent cases it has been argued that because
of the common law tradition of, for example, Nigerian, Bangladeshi,
and Pakistani law, recent developments in English common law may
be relevant.!'” Of course, for the sake of argument my discussion here
omits many of the numerous procedural complications of transna-
tional litigation.!'®

One case through which the legal nature of a buyer’s supply-chain
governance mechanism has been explored is that of Doe v. Wal-Mart

114. The U.S. lawsuit, Rahaman v. J.C. Penney Corp., C.A. No. N15C-07-174 MMJ,
2016 WL 2616375 (Del. Super. Ct. May 4, 2016), relating to the Rana Plaza catastro-
phe, was dismissed due in part to the running out of a Bangladeshi statute of limita-
tions, while in Das v. George Weston, Ltd., 2017 ONSC 4129 (appeal pending) (Can.), an
exception was found in the Bangladeshi statute of limitations for minor claimants but
no duty of care towards them was ultimately found, and in Jabir v. KiK Textilien und
Non-Food GmbH, Landgericht Dortmund [LG] [Dortmund Regional Court], 7 O 95/15
(Ger.) (filed Mar. 13, 2015), https://www.justiz.nrw.de/nrwe/lgs/dortmund/lg_dortmund/
j2016/7_0_95_15_Beschluss_20160829.html, Pakistani claimants suing the retailer KiK
over a deadly fire in its supplier’s factory in Pakistan were granted legal aid by the
Dortmund Regional Court because of the challenges of arguing Pakistani law in front of
a German court; see Press Release, Thomas Jungkamp, LG Dortmund (Aug. 30, 2016),
http://www.lg-dortmund.nrw.de/behoerde/presse/Pressemitteilungen/PM-KiK_docx.pdf.
On the latter pending case, see, e.g., Wesche and Saage-Maal}, supra note 112. Generally
on the choice of law under transnational torts, see, for the United States, Roger P. Alford,
Human Rights After Kiobel: Choice of Law and the Rise of Transnational Tort Litigation,
63 Emory L.J. 1089, 1124-46 (2014); Christopher A. Whytock, Donald E. Childress III &
Michael D. Ramsey, Foreword: After Kiobel—International Human Rights Litigation in
State Courts and Under State Law, 3 UC IrvINE L. Rev. 1 (2013); for Europe, see Meeran,
supra note 76, at 14-17; van Dam, supra note 76, at 231-32.

115. As, for example, in the Doe v. Wal-Mart case, where an American jurisdiction’s
contract law was found to govern the contractual claims raised by foreign claimants.
For general approaches to identifying the law applicable to contract, see, e.g., JAMES
Fawcerr & JANEEN M. CARRUTHERS, CHESHIRE, NORTH, & FAWCETT'S PRIVATE INTERNATIONAL
Law 665764 (14th ed. 2008). Some further issues, such as transnational distancing
from national legal systems, are discussed in Part IV.C.2.

116. Indeed, while the Accord left the question of applicable law to be decided on a
case-by-case basis, the new 2018 Accord is governed by Dutch law. See discussion infra
Part IV.

117. For Pakistan and Bangladesh, see cases cited supra note 114. For Nigeria, see
Enneking, supra note 111, at 52.

118. For just some examples, see, e.g., Meeran, supra note 76; van Dam, supra note 76.
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Stores Inc.''® In that case, workers of Wal-Mart suppliers located in
Bangladesh, China, Indonesia, Nicaragua, and Swaziland sued Wal-
Mart in California.'? While the claim covered actions under a number
oflegal theories, including contractual and tort third-party beneficiary
theories,?! the crux of the complaint was that Wal-Mart had failed to
enforce its code of conduct, which required suppliers to adhere to local
laws and industry standards. Wal-Mart’s alleged failure resulted in
problems for supplier employees, ranging from excessive work hours
and denial of pay or other benefits to lack of safety-related equipment,
discrimination, and physical abuse.

The courts rejected the claims. For them, the result hinged on
the interpretation of the language used in Wal-Mart’s then-applicable
code of conduct. For example, in relation to the contractual third-party
beneficiary theory, both the federal district and appeals courts found
that the language used by Wal-Mart did not impose on Wal-Mart a
duty to monitor suppliers but merely reserved the right for Wal-Mart
to do s0.'?2 On the other hand, what the appeals court saw as a lack
of significant control (in relation to negligent retention of control and
supervision) and the lack of any undertaking to protect the employees
(in relation to negligent undertaking) were key reasons for it finding
that there was no tort duty of Wal-Mart to protect supplier employees.
The result was dismissal for failure to state a claim.

I do not have room to discuss the case in more detail here.'?* In
general, however, the treatment of the case is illustrative of two chal-
lenges faced by an approach focusing on the buyer’s role in governing
its supply chain in the United States. First, U.S. courts may be apt to
interpret contractual language, such as a code of conduct included in a
contract between a buyer and its supplier, restrictively unless there is
a clear indication that supplier employees were intended beneficiaries

119. 572 F.3d 677 (9th Cir. 2009). For a brief overview, see Haley Revak, Corporate
Codes of Conduct: Binding Contract or Ideal Publicity?, 63 Hastings L.dJ. 1645, 1647-48
(2012).

120. Earlier stages of the case also included claims filed by employees of Wal-Mart’s
competitors in Southern California.

121. By the time the complaint reached the appeals court, the four legal theories
in focus were the contractual third-party beneficiary theory, joint employership, neg-
ligence (including third-party beneficiary negligence, negligent retention of control,
negligent undertaking, and common law negligence), and unjust enrichment through
the suffering of supplier employees.

122. The code of conduct contained wording such as “Wal-Mart will undertake
affirmative measures, such as on-site inspection of production facilities, to implement
and monitor said standards.” See Doe, 572 F.3d at 680. But because this wording was
found in a paragraph entitled “Right of Inspection” and because Wal-Mart would not
experience any adverse effects if it did not monitor suppliers, the courts found that
there was no promise on behalf of Wal-Mart to do so.

123. For discussion on Doe v. Wal-Mart, see, following the appeals court decision,
Conway, supra note 112, at 774-77; Revak, supra note 119; Maryanov, supra note 112,
at 429-36; prior to the appeals court decision, see Phillips & Lim, supra note 112;
Katherine Kenny, Code or Contract: Whether Wal-Mart’s Code of Conduct Creates a
Contractual Obligation Between Wal-Mart and the Employees of Its Foreign Suppliers,
27 Nw. J. InT'L L. & Bus. 453 (2007).
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of the contract. Second, if the buyer is not directly controlling its sup-
plier’s employees, U.S. courts may have a hard time finding a duty
under tort that would place liability on the buyer. This is due in part
to the general tendency of the common law to emphasize that mere
passersby are under no duty to help others.12*

Despite these challenges, some authors are positive that supply-
chain liability poses a tangible risk to defendants.!2> On the one hand,
this is reflected in new cases of supply-chain liability.'?6 On the other
hand, a number of cases related to arguably similar forms of produc-
tion liability, such as foreign direct liability and the subcontracting of
environmental waste processing, have resulted in settlements or par-
tial successes in courts.'?” Following this, the case of Doe v. Wal-Mart
allows for extrapolation in relation to both jurisdictional and factual
circumstances.

124. See, e.g., Phillips & Lim, supra note 112, at 351.

125. See, e.g., Rott & Ulfbeck, supra note 111, at 435-36; Conway, supra note 112,
at 784-85; Meeran, supra note 76, at 23—24; van Dam, supra note 76, at 253-54;
Maryanov, supra note 112; Phillips & Lim, supra note 112, at 377-78.

126. For example, in relation to the Rana Plaza disaster, the U.S. lawsuit Rahaman
v. J.C. Penney Corp., was recently dismissed due to the running out of a Bangladeshi
statute of limitations, but in the Canadian suit, Das v. George Weston, Ltd., 2017 ONSC
4129 (appeal pending) (Can.), some of the claimants managed to overcome this and
the court did find at least policy factors in support of establishing a novel duty of
care towards these plaintiffs, even if ultimately these were outweighed by other pol-
icy factors. In the Swedish ruling, Arica Victims KB v. Boliden Mineral AB, Skelleftea
Tingsratt [TR] [Skellefted District Court] 2018-02-07 T 101213 (Swed.), appeal pend-
ing, Hovratten i Ovre Norrland [HR] [Court of Appeal for Northern Norrland] T 294-
18 (filed Mar. 29, 2018), the mining company Boliden Mineral AB was found to have
acted in part negligently when outsourcing toxic sludge processing to a Chilean com-
pany that could not process the sludge, but adequate causation between the injuries
of Chilean victims and the sludge was not shown; for background to the case (prior to
the district court ruling), see Rasmus Klgcker Larsen, Foreign Direct Liability Claims
in Sweden: Learning from Arica Victims KB v. Boliden Mineral AB?, 83 Norpic J. INT'L
L. 404 (2014). In Germany, Pakistani claimants have sued the retailer KiK for liability
for a deadly fire at its supplier’s factory in Pakistan. That case cleared one important
hurdle when the Dortmund Regional Court in German court granted legal aid to the
Pakistani claimants. See supra note 114. However, unlike Doe v. Wal-Mart, in these
cases focus was not so much on interpreting governance mechanisms but on establish-
ing more general duties of care.

127. For a number of foreign direct liability cases that have been partially succefss-
ful in courts or settled, see the examples presented by Meeran, supra note 76; Enneking,
supra note 111; van Dam, supra note 76, at 233—-36; Goldhaber, supra note 111. Apart
from foreign direct liability cases, for example, the different strands of Trafigura and
the Arica Victims KB v. Boliden Mineral AB cases revolve around companies that have
subcontracted hazardous waste to actors who could not appropriately care for them.
Thus, while they similarly to supply-chain liability cases focus on subcontracting, they
are different in that they focus specifically on subcontracting outside regular supply
relationships. The English strand of Motto v. Trafigura Limited [2009] EWHC (QB)
1246, has been settled. See, e.g., van Dam, supra note 76, at 234. Generally, on the dif-
ferent strands of Trafigura litigation, see Trafigura Lawsuits (re Cote d’Ivoire), Bus.
& Huwm. Rrs. REsourck CtR., https:/business-humanrights.org/en/trafigura-lawsuits-re-
cote-d’ivoire. For the Arica Victims KB v. Boliden Mineral AB case, see discussion supra
note 126. Larsen, supra note 126.
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First, the chances of success of supply-chain liability claims may
depend on jurisdiction.!?® Some U.S. jurisdictions may be more accept-
ing of supply-chain liability than others under any of the multiple
possibly applicable theories of liability.!?° With regard to claims of neg-
ligence under English law and related common law legal systems, the
reasoning of the 2012 ruling in Chandler v. Cape plc,'*® a case estab-
lishing a parent company’s tortious duty of care towards its subsidiar-
ies’ employees under certain conditions, could provide a duty of care
that is also applicable to supply-chain contexts in a broad array of
common law jurisdictions.!3! When compared to English common law,
the relatively lax requirements of contract formation and third-party
beneficiary doctrines in jurisdictions such as Germany might make for
easier claims under contractual theories.!®? At least in some civil law
jurisdictions, such as French, German, and Dutch law, conceptualiza-
tions of delict focus more on claimants’ rights rather than the common
law focus on defendants’ duties of care and thus may be more effective
in obligating buyers to protect the physical integrity of supply-chain
employees.'?®> More generally, it seems that litigation related to the
obligations of buyers towards their foreign supply chains or subsidiar-
ies is only recently picking up in Europe.'** Regulatory developments

128. See, e.g., Whytock, Childress & Ramsey, supra note 114, at 7-8; Goldhaber,
supra note 111.

129. For a particular example related to Doe v. Wal-Mart, see Maryanov, supra note
112, at 434. For one overview of different U.S. approaches to liability generally from
contract and tort to promissory estoppel, unjust enrichment, and joint employership,
see, e.g., Phillips & Lim, supra note 112; and in relation to joint employership, see WEIL,
supra note 112, at 181-213. For procedural differences of U.S. jurisdictions in relation
to transnational torts, see, e.g., Alford, supra note 114; Whytock, Childress & Ramsey,
supra note 114.

130. [2012] EWCA (Civ) 525 (Eng.).

131. Rott & Ulfbeck, supra note 111, at 430-35; Conway, supra note 112, at 768—
72; Meeran, supra note 76, at 8-10. Conway writes from a Canadian law perspective,
while Meeran, supra note 76, at 15, notes that legal systems similar to the English,
such as Namibia and South Africa, may produce the same result. In particular, in the
KiK case (discussed supra note 114), English and Indian common law developments,
possibly including the Chandler v. Cape approach, are argued in a supply-chain per-
spective under Pakistani common law. See Q&A: Compensation Claim Against KiK,
Eur. Ctr. For ConsTiTuTIONAL & HUMAN RIGHTS, https:/www.ecchr.eu/en/case/paying-the-
price-for-clothing-production-in-south-asia/#case_qa, under the heading, “Why Were
Negotiations in February 2015 Unsuccessful?”

132. See, e.g., Revak, supra note 119, at 1656-57, for how differences in contract
doctrine may affect the bindingness of codes of conduct. For some examples of domes-
tic cases allowing direct claims and different approaches to how liability might be
construed under various local doctrines, see, e.g., TEUBNER, supra note 51. Generally, on
the broad contractual scope of German and French law, see MARKESINIS, supra note 86,
at 58-69; Whittaker, supra note 86.

133. See, e.g., van Dam, supra note 76, at 243—44 (referring to French and German
law); Enneking, supra note 111, at 52 (referring to Dutch law); Louise VyroriL,
CoNTRACTUAL CONTROL IN THE SUPPLY CHAIN: ON CORPORATE SOCIAL RESPONSIBILITY, CODES OF
Conpuct, CoNTRACTS AND (AvoIpiNG) LiaBiLity (2015) (same).

134. See, e.g., van Dam, supra note 76, at 234. See generally Marcus S. Quintanilla
& Christopher A. Whytock, The New Multipolarity in Transnational Litigation:
Foreign Courts, Foreign Judgments, and Foreign Law, 18 Sw. J. INT'L L. 31 (2011). For
examples of cases, see, e.g., those referred to in van Dam, supra note 76, at 234-36;
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may also prove important in relation to establishing duties of care or
evidencing their breach.?®

Second, as seen in Doe v. Wal-Mart, much depends on the exact
wording and nature of the obligations undertaken in codes of con-
duct and other governance mechanisms on the one hand and, on the
other, on the de facto actions that buyers undertake to govern their
supply chains.!?¢ Following this, one potentially crucial factor for sup-
ply-chain liability is the continuous development of supply-chain gov-
ernance. In global supply chains buyers are gradually taking over the
role of employers, governments, and unions.'3” Following, for example,
Locke’s description of the different phases of private governance, it
seems that traditional “second stage” codes of conduct that have been
interpreted as providing little or no direct rights to workers in the Doe
v. Wal-Mart case are in many cases replaced with more elaborate mod-
els of supply-chain governance.!®® These newer forms of supply-chain
governance, such as the Alliance, directly engage buyers in protect-
ing supplier employees despite a lack of formal privity. Such direct
action could stand a better chance of fulfilling the criteria for contrac-
tual or tort liability than the mere words included in earlier codes of

Meeran, supra note 76, at 25—-41; Enneking, supra note 111; Goldhaber, supra note 111,
Revak, supra note 119. As noted, most of these cases concern foreign direct liability.
Nonetheless they may provide legal developments that could apply in supply-chain
contexts (see e.g., supra text accompanying notes 126 and 129-30). Finally, the German
KiK case, discussed supra note 114, is a clean example of supply-chain liability.

135. For example, regulatory efforts such as the California Transparency in Supply
Chains Act (CaL. Civ. Copk § 1714.43) and the French law on the special duty of care of
certain firms (Loi 2017-399 du 27 mars 2017 relative au devoir de vigilance des socié-
tés meres et des entreprises donneuses d’ordre [Law No. 2017-399 of March 27, 2017
on the Duties of Care of Parent Companies and Buyer Companies], JOURNAL OFFICIEL
DE LA REPUBLIQUE FrANCAISE [J.0.] [OFFIcIAL GAZETTE OF FRANCE], Mar. 28, 2017, p. 0074)
may help make courts find that companies fulfill the requirement of knowledge when
evaluating negligence. For knowledge requirements in tort law, see generally van Dam,
supra note 76, at 244-45.

136. For example, the codes of conduct used for governing supply chains come in
many varieties that, based on their language and other characteristics, can be inter-
preted as more or less legally binding. See VyropIL, supra note 133. Similarly, in dif-
ferent jurisdictions some codes of conduct of Wal-Mart have been found more binding
than others. See e.g., Revak, supra note 119.

137. For example, Phillips & Lim, supra note 112, at 350, write that

[bluyers are setting, monitoring, and enforcing standards in areas tradition-
ally regulated by employers, governments, and unions, namely wages, hours,
safety, discipline, and minimum age. They have recently moved into envi-
ronmental regulation. Buyers send inspectors, punish violations, and teach,
train, and coach their partners and allies. Buyers directly communicate with
workers through hotlines and interviews, and sometimes state that they want
to empower factory employees. Not surprisingly, workers seem to view buyers
as allies, and this paternalistic role is largely recognized by unions and local
management.

In a similar vein, Anner, Bair & Blasi, supra note 2, at 30, discuss the resemblance of
a mechanism such as the Accord to jobber’s agreements between unions, contractors,
and employers in twentieth-century United States.

138. See, e.g., supra Part II; see supra text accompanying notes 64—67. See generally
Locke, supra note 6.
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conduct.!?® Ultimately, a more profound understanding of the different
ways in which buyers exert de facto control over their supply chains
by various mechanisms of governance could help concretize general
normative requirements of adequate supply-chain governance.!4°

Finally, one may also reflect on historical developments in other
fields, such as that ofthe development of product liability law. Currently,
no law of production liability exists on terms similar to product lia-
bility law. Nonetheless, the parallels in the historical development of
product liability law and current developments in relation to produc-
tion liability have not gone unnoticed.!*! The rise and gradual polish-
ing of a multitude of different legal doctrines, ultimately resulting in
a distinct form of relatively strict tort liability for defective products,
were responses to perceived injustices brought about by fragmented
distribution chains. While it seems unlikely that buyers will any time
soon face a similar liability over their supply chains as manufacturers
face in relation to harm caused by defective products, there is momen-
tum towards establishing some level of production liability.'*? In par-
ticular, this momentum towards production liability is reflected in the
number of recent settlements and partial successes in court.'*® This
momentum could affect risk-averse buyers in the sense that they will
need to consider how they can minimize the potential risks of produc-
tion liability entailed by the use of increasingly advanced governance
mechanisms such as the Alliance.

IV. A Swurrr oF ParabpieM IN SuPPLY-CHAIN GOVERNANCE: DIRECT (GOVERNANCE
CONTRACTS AS VEHICLES FOR CONTROLLING LIABILITY?

A. Direct Governance Contracts as a Remedy for the Uncertainties of
Earlier Governance Mechanisms

As seen in Part II, private ordering through contract is a well-es-
tablished way of controlling liability. The inherent possibilities of con-
tracts for limiting liability are what makes the Accord, as a governance

139. For just a few examples, this could take place under so-called Good Samaritan
tort duties or even by pushing a court to find that, despite vague language, the scope of
a contractual obligation was de facto intended to benefit or protect third parties. See,
e.g., Phillips & Lim, supra note 112, at 351.

140. See supra Part I1.A; Salminen, supra note 7.

141. See supra note 76.

142. For example, Rott & Ulfbeck, supra note 111, at 435, argue that there is a

cautious but significant move in court practice away from the dogma of
strict separation of responsibilities between parent companies and subsid-
iaries towards a tort law based focus on liability based on control. This is
an approach that is not limited to corporate structures but that can also be
applied to supply chains.

Going further, for example in Das v. George Weston the trial court found that sev-
eral policy factors supported a more general duty of care on buyers towards supplier
employees, even if these factors were outweighed by other policy factors. Das v. George
Weston, Ltd., 2017 ONSC 4129, ] 451-52.

143. See supra notes 126 and 127.
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contract directly connecting buyers to representatives of their supplier
employees, particularly interesting from the perspective of supply-
chain governance. Traditional CSR mechanisms are intended to be
nonbinding from a legal perspective. It is uncertain whether they can
give rise to liability. Nonetheless, as seen in Part III, such liability has
been discussed and tested in courts to the extent that there is a tangi-
ble risk of liability for inadequate supply-chain governance.

From the perspective of the traditional, nonbinding CSR para-
digm, buyers seem to have two choices for controlling liability. On
the one hand they can implement governance mechanisms that are
in practice effective in governing their supply chains, for example
by actively working to provide safe working conditions for supplier
employees. This leads to a risk of liability in case the active gover-
nance efforts prove inadequate. On the other hand, they may try to
avoid effective governance altogether. This risks not only repercus-
sions from consumers and regulators but there is also a risk of liabil-
ity for inadequate supply-chain governance.

Here, the model of the governance contract represented by the
Accord steps in. In establishing a direct governance contract between
buyers and supplier employee representatives, the Accord not only
establishes what at least appears to be an effective mechanism for
the governance of working conditions at supplier facilities but, at the
same time, provides what in the supply-chain governance context is a
new kind of vehicle for controlling the risk of liability. To highlight the
paradigm-changing potential of direct governance contracts in balanc-
ing active governance and control of liability, I will next use the Accord
and its provisions as an example of the potential scope of controlling
liability inherent in such mechanisms.

B. The Potential Reach of a Governance Contract
1. The Substantive Reach of Governance Contracts

It is up to the parties to define how broad or narrow the substan-
tive scope of their contract is. Here, one of the key critiques raised
against the Accord is its narrow substantive scope.!** The Accord is
restricted to improving fire and building safety in the signatories’
supplier factories and negating the harmful effects that undertaking
these improvements may have on factory workers. A large number of
issues are thus beyond the scope of the Accord. To give some examples,
the Accord does not discuss the fairness of wages or benefits in gen-
eral, instead limiting this discussion to what could be a fair amount of
compensation for unemployment due to factory downtime caused by a
buyer requiring specific repairs.*> Nor does it discuss broader human

144. See supra Part 1.
145. BANGLADESH ACCORD, supra note 1, art. 13.
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rights issues, such as combating discrimination, except for in the sense
that the effects of factory downtime caused by buyers’ requirements
for specific repairs must be applied in a nondiscriminatory manner.!4

Ultimately, the scope of any agreement depends on the interpre-
tation of its wording. In the case of the Accord, it is difficult to see its
scope interpreted as covering issues more broadly than what is explic-
itly stated as its narrow scope. On the other hand, it is easy to imagine
that the scope of a similar agreement could be much broader, covering
for example a whole code of conduct.’*” In such a case, a buyer might
attempt to use a governance contract to control its liability over its
supply chain in relation to a broad range of issues ranging from per-
sonal injury to social and environmental issues.

In addition to the parties’ agreement, legal systems limit the
extent to which contractual arrangements can be used to govern the
relationship of the parties. Issues considered important for public
policy are typically excluded from the sphere of private ordering. For
example, in the United States, liability for negligence can generally
be excluded through contractual arrangements.!® Interests protected
by public policy, however, are exempt from this general rule and thus
for example liability for intentionally or recklessly caused harm can-
not be exempted, employers cannot limit their liability in negligence
towards employees, and common carriers or public utilities cannot
limit their liability in negligence towards customers.!*? Similarly, lia-
bility for negligence cannot be excluded through contractual arrange-
ments deemed as unconscionable.%°

What is considered public policy depends on the underlying legal
system.!®! For example, national laws differ greatly in their stance
on the acceptability of arbitration for resolving certain kinds of dis-
putes.’®2 While in the United States consumer arbitration is generally
accepted, the public policy of the European Union classifies pre-dis-
pute arbitration clauses between businesses and consumers as cat-
egorically unenforceable.!5® Similar differences exist in relation to the
arbitrability of labor disputes between the United States and some
EU member states.!5

146. Id. art. 15.

147. Jobber’s agreements from the New York garment industry provide one exam-
ple of a broader contractual arrangement. See Anner, Bair & Blasi, supra note 2, at 30.

148. AvLvLAN FarNswoRrTH, CoNTRACTS 320—-21 (4th ed. 2004).

149. Id.

150. Id.

151. In addition to national public policy, concepts such as “international” or “trans-
national” public policy arguably exist but are limited by their general vagueness.
See, e.g., World Duty Free, Co. v. Republic of Kenya, ICSID Case No. ARB/00/7, Award,
M9 138-57 (Oct. 4, 2006).

152. On arbitrability, see, e.g., GARY B. BorN, INTERNATIONAL COMMERCIAL ARBITRATION
943 (2d ed. 2013).

153. See generally Amy J. Schmitz, American Exceptionalism in Consumer
Arbitration, 10 Loy. U. Cu1. InT’L L. Rev. 81 (2013).

154. BorN, supra note 152, at 1008-21.
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Exceptions to the freedom of contract based on public policy could
have an effect on governance contracts. Omri Ben-Shahar and James
White point out in their study of American automotive supply chains,
that the contracts they encountered between buyers and first-tier sup-
pliers could in many cases be seen as unconscionable.!®® Even more
scrutiny might be placed on a contract between clearly asymmetri-
cally powerful parties, such as first-world buyers and the employees of
third-world suppliers, even when the latter are represented by unions,
as in the case of the Accord. A direct governance contract such as the
Accord might also liken supplier employees to the buyer’s own employ-
ees so that both would fall under public-policy-related employee pro-
tection schemes.'®® On the other hand, as discussed below, contractual
arrangements can also be used to remove themselves from the ambit
of specific public policies.?”

2. The Personal Scope of Governance Contracts

A traditional contract law perspective emphasizes that a contract
only binds its parties. Thus even if a governance contract can have
practical effects on an indeterminable class of actors, it cannot legally
bind such a class ex ante. An example is the Swedish case Arica
Victims KB v. Boliden Mineral AB.158 That case concerned the sale in
the mid-1980s of toxic sludge from a Swedish mining company to a
Chilean company that promised to appropriately handle the sludge.
Soon after, the Chilean company went into liquidation and dumped
the sludge near the desert town of Arica. Desert winds blew arsenic
from the sludge mounds into town, resulting in an allegation of hun-
dreds of cases of arsenic-related illnesses in local inhabitants. While
related to a specific contract, such cases cannot easily be controlled
through ex ante contractual governance mechanisms.

Determinable classes of actors, such as suppliers and supplier
employees, can be bound under a governance contract. A further ques-
tion concerns the mechanism of adhesion. From a practical perspective,
supplier companies can relatively easily be managed as signatories
to an agreement. Supplier employees, on the other hand, may con-
stitute such a large and changing mass of actors that it is practically
impossible to maintain a direct contractual relationship between each
and every employee. Here, union representation provides an alterna-
tive. In the case of the Accord, for example, global and local unions, as

155. Omri Ben-Shahar & James J. White, Boilerplate and Economic Power in Auto
Manufacturing Contracts, 104 MicH. L. Rev. 953 (2006).

156. An argument of joint employership was unsuccessful in Doe v. Wal-Mart, 572
F.3d 677 (9th Cir. 2009). See generally WEIL, supra note 112; Phillips & Lim, supra note
112. See also the discussion relating to Chandler v. Cape plc [2012] EWCA (Civ) 525
(Eng.) in the text accompanying note 130.

157. See supra Part IV.C.2.

158. Skellefted Tingsritt [TR] [Skellefted District Court] 2018-02-07 T 1012-13
(Swed.) (appeal pending).
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signatories to the agreement, represent supplier employees. To what
extent the unions have the power to represent the workers and enter
a binding agreement on their behalf is a question that can involve the
evaluation of public policy in the form of local labor laws and more
general questions of contract law such as agency and representation.

It can also be asked to what extent potential parties can agree
on entering a governance contract. In this sense, the Accord is an
extremely successful example. It is perceived as improving the situa-
tion of Bangladeshi garment workers and thus has garnered enough
goodwill to be signed by global and local unions representing a major
part of supplier employees.’® In addition to or instead of strategies
emphasizing the fairness of the deal, however, buyers might either
explicitly or unwittingly end up using their economic clout or suppli-
ers’ or supplier employees’ distress to coerce them into accepting a less
than ideal deal.1®°

Another issue concerns the potential of third parties to enforce
and be bound by a governance contract. Third-party beneficiary doc-
trines provide one possibility for doing this.!! Under such doctrines
actors who are not parties to a governance contract in a strict sense
can enforce the contract if they are seen as its intended beneficia-
ries.'®? However, if actors choose to rely on their status as third-party
beneficiaries of a contract, they are typically also bound by any limita-
tions of liability that the contract entails.!%® In the case of the Accord,
characterizing, for example, nonunionized supplier employees as
third-party beneficiaries is conceivable as the intention behind the
Accord is specifically to improve the working conditions of the employ-
ees of the signatories’ suppliers. Thus, workers employed at a supplier
factory that is covered by the Accord may be able to draw upon the
benefits of the Accord (and in doing so be confined by its limitations
of liability) even if they are not members of one of the Accord’s union
signatories.

Finally, through mechanisms such as the Accord, buyers may have
considerable de facto power in legitimizing standards of compensation
that have been mutually agreed by buyers and unions and therefore
perceived as generally fair.!%* This may increase the willingness of

159. See supra Introduction and Part 1.

160. See, e.g., Ben-Shahar & White, supra note 155.

161. See supra Part I1.B for some examples.

162. For example, in Doe v. Wal-Mart, 572 F.3d 677 (9th Cir. 2009), supplier employ-
ees attempted to use the code of conduct included in a contract between a buyer and
supplier as a foundation for the buyer’s liability towards supplier employees. The
courts, however, judged that any benefits that supplier employees might have derived
from the code of conduct were incidental and did not give rise to enforceable benefits.
Unlike the code of conduct in Doe v. Wal-Mart, the Accord is an agreement between
buyers and the representatives of the supplier employees and thus there is little doubt
that the agreement is made precisely for the reason of benefiting supplier employees.

163. See, e.g., FARNSWORTH, supra note 148, at 675—78; PEEL, supra note 87, at 701-02.

164. For the general legitimizing effects of the Accord, see ter Haar & Keune, supra
note 2, at 17-19.
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harmed supplier employees to voluntarily accept such standards on a
third-party beneficiary basis or via settlement agreements, especially
as the alternative, litigation, may see courts and tribunals similarly
looking for guidance in the standards set by the Accord. Furthermore,
litigation can generally be a harrowing experience for supplier employ-
ees who, even if represented pro bono and with support from unions,
may not have the means to sustain themselves or remedy their inju-
ries during the duration of litigation.!%® Thus mechanisms such as the
Accord have the potential to control liability even beyond those who
are legally bound by them.

C. The Accord as an Example Framework for the Contractual
Control of Liability

1. Controlling Liability Through Contractual Guarantees

As discussed in Part II, under English common law manufactur-
ers used “guarantees” to limit liability for defective products under
tort. While the guarantees explicitly provided for a certain degree of
liability, at the same time they capped this liability from that which
could have been possible under English sales law (e.g., under the
implied warranties of merchantability first implemented in the 1893
Sales Act) and tort law (e.g., with regard to liability for personal injury
or death). Such guarantees became standard practice to the extent
that the 1977 Unfair Contract Terms Act was passed in part to pro-
hibit them. This example is meant to be illustrative of the point that
not only explicit limitations of liability can be used, but also that what
appear to be explicit guarantees of liability can be used to the same
extent.

Take the example of the Accord, which is intended to improve the
position of supplier employees in Bangladesh. In addition to generally
organizing the identification and renovation of hazardous factories, it
makes promises aimed at supplier employees. For example, Article 13
of the Accord states that

[slignatory companies shall require their supplier factories
that are inspected under the Program to maintain workers’
employment relationship and regular income during any per-
iod that a factory (or portion of a factory) is closed for reno-
vations necessary to complete such Corrective Actions for a
period of no longer than six months. . . [sic] Failure to do so
may trigger a notice, warning and ultimately termination of
the business relationship as described in paragraph 21.1%

165. See, e.g., Meeran, supra note 76, at 10-19; for descriptions of the challenges of
specific cases, see id. at 28-41; van Dam, supra note 76, at 228-32.
166. BaNGLADESH Accorp, supra note 1, art. 13.
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This is a complex clause offering multiple possible interpreta-
tions.'®” One interpretation could see the clause as a contractual guar-
antee of a maximum of six months’ wages to employees who are out
of work due to factory renovations. Following this interpretation, the
Accord could be seen as not only an acknowledgment of a limited level
of liability but also as a substantive limitation of such liability, cap-
ping the damages owed by a buyer to each employee to the amount of
the employee’s six months’ wages.

Other situations governed by the Accord are not as straightforward.
For example, under Article 14 of the Accord buyer signatories prom-
ise to undertake “reasonable efforts to ensure that any workers whose
employment is terminated as a result of any loss of orders at a factory
are offered employment with safe suppliers.”'®® On the one hand, here
liability is limited more vaguely by subjecting it to the interpretation of
“reasonable efforts.” On the other hand, the apparent example of “rea-
sonable efforts” provided by Article 14 of the Accord, “actively working
with other suppliers to provide hiring preferences,” seems to set the bar
for fulfilling this limitation of liability quite low for buyer signatories.

As in the example of English “guarantees” that were later limited
by legislative action, the possibility for using various limitations of
liability depends on the parameters of the underlying legal system
and the availability of legal safeguards. Similarly, a key challenge in
using contracts to limit liability in supply chains is presented by pub-
lic policy that may limit the use of limitations of liability, for example,
in relation to weaker parties. As discussed next, however, contractual
arrangements can be used to alter the framework of liability so that
public policy embedded in specific legal systems might no longer gov-
ern a mechanism such as the Accord.

2. Contractual Arrangements for Displacing National Legal
Safeguards

Contractual arrangements can be used to control access to rem-
edies embedded in national legal systems. Disputes can be relegated

167. Instead of construing this provision as a guarantee of six months’ wages to employ-
ees, it could be construed merely as buyers promising to attempt to incentivize their sup-
pliers to do so through the supplier incentives mentioned in Article 21 of the Accord. Under
Article 21, buyers are required to implement a notice and warning procedure, ultimately
leading to termination of business against noncompliant suppliers. For example, follow-
ing the ruling in Doe v. Wal-Mart, it could be argued that the Accord does not explicitly
mention any adverse consequences to a buyer if it fails to enforce this provision and thus
the provision creates no real obligation on behalf of the signatory. However, the Doe v. Wal-
Mart case concerned the question of whether enforceable rights were granted to supplier
employees under third-party beneficiary theories. Because the Accord is a direct contract
between buyers and the representatives of supplier employees, it seems more reasonable
that supplier employees or their representatives should be able to sue buyers for damages
arising out of a failure to adequately incentivize suppliers to comply. Finally, Articles 22
and 23 of the Accord require buyers to provide not only warnings and threats of termina-
tion to suppliers but also financial incentives and a commitment to long-term sourcing
relationships in Bangladesh. These additional commitments could support the case for
buyers being liable for failing to adequately incentivize suppliers.

168. BaNGLADESH AcCoRD, supra note 1, art. 14.
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to dispute resolution procedures or legal systems that are more favor-
able to certain types of arguments or cases. Incorporating procedural
uncertainties into agreements may also have an effect, for example
if they are later on used to coerce settlement through the threat of
extended litigation over issues such as jurisdiction or governing law.1%?
Taken together, as seems to be the case under the Accord, these three
factors support one another in creating a procedural framework for
controlling supply-chain liability.

First, relegating dispute resolution to specific mechanisms, such
as arbitration, affects the legal framework in which contractual
arrangements are interpreted. Arbitration can provide an effective
alternative to state courts for resolving disputes between commercial
parties.!™ In other contexts, such as in relation to claims by consum-
ers, employees, and supplier employees, the fairness of arbitration
has been disputed.!”* In some jurisdictions even domestic arbitra-
tion may allow actors to distance proceedings from legal safeguards
embedded in national law that are intended to protect weaker parties
such as consumers and employees.!”? International commercial arbi-
tration in particular relies on the process drawn up by the parties
and an international enforcement framework without substantive
review that makes it difficult to overturn awards even on public policy
grounds.'” This framework allows parties to draft arbitration agree-
ments that can override national procedural safeguards for the sake
of party autonomy and certainty. More generally, international invest-
ment arbitration, relying to a large extent on the same framework as
international commercial arbitration, has been criticized because its
institutional structure is poorly equipped to perform public law adju-
dicatory functions.!™

169. For the procedural challenges of transnational litigation even without contrac-
tual incertainties, see, e.g., Meeran, supra note 76, at 10-19, 28-41; van Dam, supra
note 76, at 228-32.

170. For the benefits and problems of arbitration, see Born, supra note 152, at
73-97. In short, arbitration is as good as the parties’ agreement to arbitrate. Thus a
good arbitration agreement would entail either equally powerful negotiating partners
coming to an agreement that both accept or, if power relations are asymmetrical, that
the more powerful party is willing to take into account the other party’s interests in a
fair fashion.

171. See BorN, supra note 152; Schmitz, supra note 153. In particular, the arbi-
tration of disputes between buyers and supplier employees based on an agreement
between the buyer and supplier, such as could happen in a case like Doe v. Wal-
Mart, has been critiqued as inappropriate. See Aubrey L. Thomas, Nonsignatories in
Arbitration: A Good-Faith Analysis, 14 LEwis & CLArk L. Rev. 953, 967 (2010) (stating
that “one could not imagine courts compelling sweatshop workers to arbitrate such
claims based on the underlying supply contract”).

172. For example, relegating consumer disputes to domestic arbitration in the
United States can be used to avoid, inter alia, class actions. See Myriam Gilles, The
Day Doctrine Died: Private Arbitration and the End of Law, 2016 U. ILL. L. Rev. 372.

173. See BorN, supra note 152, at 77-86, for a brief overview.

174. See, e.g., Stephan Schill, W(h)ither Fragmentation? On the Literature and
Sociology of International Investment Law, 22 Eur. J. INT'L L. 875, 897-99 (2011).
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As a practical example, Article 5 of the Accord contains an arbi-
tration provision. Under the Accord, arbitrators would deal with
what are essentially labor disputes between first-world companies
and third-world supplier employees. The employees are represented
by unions who have had their say in the drafting of the Accord and
thus it is difficult to critique the arbitration provision of the Accord
as inherently unfair. Nonetheless, the arbitration provision moves the
Accord towards a legal space where the sharpest focus is on the text
of the Accord while any safeguards embedded in potentially relevant
national public policies are respectively blurred.

Second, the increased focus on the parties’ agreement that follows
from subjugating disputes to arbitration can be increased by choice
of law. This can be done by choosing a legal system allowing parties
greater freedom with respect to private ordering. Alternatively, par-
ties may opt to generally distance their agreement from national legal
systems into a more transnational sphere. Transnational law as such
is a problematic concept.!” Instead, it may suffice to rely on transna-
tional distancing, with which I understand the extra deference that
may be given to contractual arrangements that are simultaneously
embedded in more than one legal system. For example, Article 7 of the
United Nations Convention on Contracts for the International Sale
of Goods (CISG) requires that in interpreting the convention “regard
is to be had to its international character and to the need to promote
uniformity in its application and the observance of good faith in inter-
national trade.”'” This is generally understood as a requirement to
abstain from using material embedded solely in a national legal sys-
tem in interpreting the CISG.'"" Similar approaches can be embedded
ad hoc in individual contracts.'” In practice, this distancing may move
the interpretation of contracts away from specific national legal sys-
tems towards any “common ground” identifiable for example in the
legislative history of international instruments or a comparison of dif-
ferent legal systems.'™ In such circumstances, concepts regarded as
nearly universal, such as the binding nature of contracts, may be more

175. See, e.g., Peer Zumbansen, Transnational Law, in ErLcAR ENCYCLOPEDIA OF
CoMPARATIVE Law 738 (Jan Smits ed., 2006).

176. United Nations Convention on Contracts for the International Sale of Goods
art. 7, Apr. 11, 1980, 1489 U.N.T.S. 3.

177. See, e.g., Joun HonNoLD, UNIFORM LAW FOR INTERNATIONAL SALES UNDER THE 1980
Unitep Nations ConvENTION 88 (3d ed. 1999).

178. A classic example is the Channel Tunnel case, where the parties agreed that
their contract would be governed by “the principles common to both English law and
French law, and in the absence of such common principles by such general principles of
international trade law as have been applied by national and international tribunals,”
even though in that case an additional provision was also made to submit to local “pub-
lic policy (ordre public) provisions.” Channel Tunnel Grp. v. Balfour Beatty Constr.,
Ltd. [1993] AC 334 (HL) 347 (] 28).

179. HonnNoLp, supra note 177, at 87ff.
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readily acceptable than concepts ingrained in national legal systems,
such as local public policies on fair contracting.

Again, the Accord may provide a practical example. It has over
200 signatories from dozens of different jurisdictions.'® No single law
has been explicitly chosen to govern the procedural and substantive
issues of disputes relating to the Accord.!®! Instead, a flexible pro-
cedure, based on the 1985 UNCITRAL Model Law on International
Commercial Arbitration, with its 2006 amendments, has been
adopted.!? The Model Law incorporates mechanisms for identifying
the procedural and substantive laws applicable in case of individual
disputes.!8? If the parties to a dispute cannot agree on these issues, the
choice is ultimately relegated to arbitrators to be made on the basis of
the circumstances of each dispute. As noted, any dispute may involve
parties to the Accord from a broad range of jurisdictions. This means
that, in principle at least, in a dispute the legal effects of the Accord
could end up being interpreted from the perspective of any of the dif-
ferent legal systems in which parties to the Accord are domiciled or
otherwise connected to.

At the same time, the Accord contains no provision relating to
its uniform interpretation such as that included in Article 7 CISG.
Nonetheless, it is reasonable to think that such a provision could be
implied into the Accord. Because of the broad array of jurisdictions
potentially relevant for interpreting the Accord in individual disputes,
contrasting approaches to private ordering adopted in different juris-
dictions might lead to contradictory outcomes. The dangers of contra-
dictory interpretations and attempts at forum shopping could give rise
to a notion of uniform interpretation of the Accord. If so, arbitrators,
already primarily focused on the parties’ agreement, could be inclined
to focus even more on accepted transnational principles, such as pacta
sunt servanda, instead of considering public policy safeguards embed-
ded in some of the potentially applicable national legal systems.

Third, and finally, any tendency to focus on the four corners of a
contract, as supported by choice of procedure and choice of law, might
be further strengthened by procedural uncertainties incorporated into
the contract. Open-ended procedural frameworks may be necessary

180. See Signatories to the Accord on Fire and Building Safety in Bangladesh,
Accorp oN Fire & Brpa. SAFETY IN BANGL., http://bangladeshaccord.org/signatories/.

181. This will, however, change with the 2018 Accord, Article 24 of which states that
it is explicitly governed by Dutch law.

182. G.A. Res. 61/33, U.N. Doc. A/RES/61/33 (Dec. 4, 2006). For the incorporation of
the Model Law in the Accord, see BANGLADESH AccorD, supra note 1, art. 5. See also the
text of the Model Law, along with Explanatory Note by the UNCITRAL Secretariat
on the Model Law on International Commercial Arbitration, U.N. Comm’Nn oN INTL
Trape Law (UNCITRAL), MobiL LAaw oN INTERNATIONAL COMMERCIAL ARBITRATION (2008),
UN. Sales No. E.08.V4, http://www.uncitral.org/pdf/english/texts/arbitration/ml-
arb/07-86998_Ebook.pdf [hereinafter MopkrL Law].

183. See infra text accompanying notes 184—85.
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in contractual arrangements that involve hundreds of potential par-
ties and, as a result, entail different combinations of potentially rel-
evant jurisdictions for each possible dispute. This is because in such
cases it can be impossible for parties to agree on choice of law and
forum beforehand. On the other hand, open procedural frameworks
may also be used by disgruntled parties to contest and prolong pro-
ceedings and the enforcement of any judgment or award. They can
thus become a de facto limitation of liability by making the resolu-
tion of disputes and the enforcement of their outcomes difficult and
uncertain.

Again, the Accord may provide an example. The Accord is not
anchored in any specific jurisdiction or substantive law. Instead, the
laws used to govern a dispute related to the Accord seem to be chosen
ad hoc for each dispute. The mechanisms for doing this are provided
by the Model Law, which provides for an open-ended procedure for
defining both the procedural and substantive laws applicable to a dis-
pute. With regard to procedural law, the Model Law equates it with
the law of the place of arbitration.!8* In case the parties cannot reach
an agreement over the place of arbitration and, consequently, the pro-
cedural law, Article 20 of the Model Law requires arbitrators to deter-
mine the place of arbitration by “having regard to the circumstances
of the case, including the convenience of the parties.” Similarly, if the
parties cannot agree on substantive law, under Article 28 of the Model
Law “the arbitral tribunal shall apply the law determined by the con-
flict of laws rules which it considers applicable.”'®® Both procedures
can involve several contingencies and complications.!®¢ Finally, the
Model Law was originally designed to be enacted by a state as its
national arbitration law governing international arbitration.!8” The
use of the bare, unenacted Model Law provisions may also increase
uncertainty because it leaves open a number of procedural issues that
states are supposed to decide upon when enacting the Model Law.!8®
Other procedural problems may also arise, as is clear from the first
publicly available decision related to arbitration under the Accord

184. MobkL Law, supra note 182, at 26 (] 14) (Explanatory Note).

185. Id. art. 28.

186. For one description of how choice of forum and law might proceed under the
Model Law, see Thomas Heintzman & Moya Graham, Choice of Law and Forum in
International Commercial Arbitrations, HreiNTzMANADR.com (2010), http:/www.
heintzmanadr.com/wp-content/uploads/SPEECH-June-2010-Choice-of-Law-and-
Forum-in-International-Commercial-Arbitrations.pdf.

187. MobkL Law, supra note 182, at 23 ({ 3) (Explanatory Note).

188. These include questions such as how an arbitration agreement is defined
(Article 7 of the Model Law) and deciding which courts have the power to fulfill certain
supportive functions related, for example, to the appointment and challenge of arbitra-
tors, challenging the tribunal, setting aside the award, and court assistance in taking
of evidence and interim measures (Article 6 of the Model Law).
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which focuses on the confidentiality of proceedings and the role of the
Steering Committee governing the Accord.!®®

ConcLusioN: Two Parapicms oF SuppLY-CHAIN CONTROL AND THEIR
ImpLICATIONS FOR PRIVATE (GOVERNANCE

My purpose in this Article has been to highlight the possibility that
the generally positively viewed nature of the Accord as an enforceable
agreement that provides direct benefits to supplier employees may be
problematic in its own ways. This is particularly so if buyers use their
clout to turn governance contracts, such as the Accord, into mecha-
nisms for controlling liability. Based on the example reading of the
Accord provided here and the history of limiting liability, this seems
possible in practice.

More generally, the Accord may be an early example of a broader
paradigm shift in how first-world companies think about supply-chain
liability. This paradigm shift would be the result of a number of fac-
tors. First, first-world companies have a need to appeal to consum-
ers and regulators. At the same time, private CSR initiatives have
received heavy criticism for being ineffective “window dressing.”'® In
light of this background, CSR initiatives more inclusive of third-world
actors and potentially enforceable by them, such as the Accord, can be
seen as a response to earlier critiques, giving an appearance of new
and concrete improvements in supply-chain management to consum-
ers, regulators, and adjudicators alike. Second, a rising risk of liability
for inadequate supply-chain governance may lead first-world firms to
consider ways of countering such liability. This could be achieved by
displacing otherwise available national remedies through the means
allowed by private ordering. Adjudicators may be especially suscep-
tible to enforce transnational contractual arrangements made in the
form of enforceable contracts, such as the Accord, instead of consider-
ing whether these arrangements are equitable from the perspective
of third-world labor, in particular because the latter would be directly
party to the quid pro quo through their representatives. Third, CSR
initiatives in the form of governance contracts can generally provide
a means for directly controlling supply chain actors with which one
would otherwise not be in privity. This provides flexibility to buyers

189. See IndustriALL Global Union, Case Nos. 2016-36, 201637, Procedural Order
No. 2, Decision on Admissibility Objection and Directions on Confidentiality and
Transparency (Perm. Ct. Arb. Sept. 4, 2017), https://pca-cpa.org/en/cases/152/. See also
Diane A. Desierto, A Model for Business and Human Rights Through International
Arbitration Under the Bangladesh Accord: The 2017 Decision on Admissibility
Objection in Industrial Global Union and Uni Global Union, KLUWER ARBITRATION
Broc (Nov. 28, 2017), http://arbitrationblog.kluwerarbitration.com/2017/11/28/model-
business-human-rights-international-arbitration-bangladesh-accord-2017-decision-
admissibility-objection-industrial-global-union-uni-global-union/.

190. See generally ter Haar & Keune, supra note 2; see supra Introduction and Part
I. For a broader perspective, see, e.g., RoBERT REICH, SUPERCAPITALISM: THE TRANSFORMATION
ofF Business, DEMocracy, aAND Everypay Lire 168 (2007).
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in controlling their supply chains. With the adept use of liability dis-
claimers, this control could be seen as inexpensive in comparison to
the liabilities that it opens up. The cost—benefits may be great in par-
ticular in relation to the earlier paradigm of exerting control without
privity, which imposes heavy requirements for buyers to keep up the
appearance of noninvolvement in their supply chains for example by
using specific noncommittal language.

The paradigm represented by the Accord is not necessarily new.
Similar structures may have been used earlier on in business con-
texts. In the specific context of CSR, however, it is definitely a new
development in relation to the earlier paradigm, that of CSR which is
nonbinding in the sense that it is both exclusive of third-world actors
and unenforceable by them. The older, nonbinding paradigm could
be updated by adding increasing layers of noncommittal language,
but in the end it always relies on contractual boundaries for its lia-
bility mitigating effect. Problems associated with such an approach
include losing any positive image effects on consumers and regulators
as problems in supply chains persevere, the gradual compromising
of their liability reducing capabilities, and the little control over sup-
ply chains that they allow because control tends to create privity in
fact. Compared to the nonbinding paradigm, the new paradigm rep-
resented by the Accord, which is inclusive of third-world actors and
allows them to enforce the agreement, overcomes this by replacing
the earlier reliance on lack of privity by proactive private ordering.
Binding, inclusive, and enforceable become the slogans of the new par-
adigm instead of nonbinding, exclusive, and unenforceable, the failed
words of the old paradigm.

But is not some level of liability better than no liability? CSR
mechanisms akin to the Accord can be seen as similar to contractual
guarantees in that they provide a certain level of rights and remedies
to supplier employees, but these rights are easily capped through con-
tractual provisions. Especially if one takes the perspective that there
would otherwise de facto be no such liability due to the economic and
legal challenges of transnational litigation, then some level of acknowl-
edged liability might be seen as a positive improvement. However, the
question then becomes whether the level of liability acknowledged in
such a mechanism can be seen as fair. This hinges on the relative
power of the actors and, in the end, in any benevolence that first-
world companies are willing to show despite their quest for profit. As
has been seen under the nonbinding paradigm, the end result can be
a dismal failure. The same critique applies under the new paradigm,
even if it is dressed in the clothes of an enforceable and inclusive con-
tract. Thus, in the end, it is unclear to what extent the inclusive and
enforceable paradigm has the power in practice to improve labor con-
ditions more effectively than the earlier exclusive and unenforceable

paradigm.
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On the other hand, the new paradigm may give adjudicators a
new possibility to intervene. This would require the use of doctrines
embedded in national legal systems, such as fairness or unconsciona-
bility, to strike down liability limiting clauses contained in contracts
such as the Accord. This seems at least from a legal-technical perspec-
tive easier than current attempts at constructing supply-chain liabil-
ity between actors not in privity. Several problems, however, remain.
Key among these is the transnationalization of governance contracts
such as the Accord, which pushes them away from the applicable
sphere of national regulatory safeguards. Another problem may be the
increased deference shown by national adjudicators towards private
ordering, in particular when combined with transnational disputes.
Thus, if mechanisms such as the Accord proliferate, the role of courts
and tribunals will be crucial in assessing the reasonable bounds of
private ordering in transnational contexts. This results in a need to
develop doctrines of contractual safeguards so that they are more
clearly applicable and practicable also in the transnational sphere.
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